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Voluntary Sector plays a vital role in the 
development of a country. On one hand, 
Governments and multinationals are increas- 
ingly looking to voluntary organisations for 
their assistance in implementation of community 
and social development projects while on the 
other hand, laws and regulations restrict the 
developmental activities of Voluntary 
Organisations. The laws regulating the voluntary 
sector are not general, target oriented but 
are arbitrary and continue to be outdated, 
bureaucratic and restrictive. Legal provisions 
throughout the nations of South Asia are 
cumbersome, complicated and multiple which 
give a set back to the activities of the voluntary 
sector. While there is emphasis on economic 
liberalisation which is claimed to be the only 
cause of social development, there are no 
efforts made by the governments to modify, 
simplify the laws, rules and regulations 
governing the voluntary sector, which plays a 
major role in the development of a country. 
The political parties and mostly the bureaucrats 
feel the threat about the voluntary organ- 
isations coming up as credible alternative 
means of development. Funds availed by the 
voluntary organisations coming from within or 
outside the country are put under severe 
regulations which hampers the activities of 


voluntary organisations. 


With growing recognition to the voluntary 


sector spurious elements have entered in the 


name of NGOs defaming and creating 
confusion in the sector. There has to be a 
clear differentiation of the voluntary 
other NGOs and Non- 


profit organisations to bring out the essence 


organisations from 


of voluntarism. In this circumstance it is essential 
for the voluntary sector to evolve, from within, 
norms and guidelines for its proper functioning 
and for mutual monitoring and support. Time 
has come when accountability and transparency 
have become a necessity for the sector to 


prove its credibility. 


It was on this background the South Asian 
Conference on laws, rules and regulations 
was organised. This conference provided a 
platform to put across, and discuss the 
cumbersome laws, rules and regulations and 
its simplifications. The conference was organised 
to discuss the need for the voluntary sector to 
create its own regulating system, the need to 
bring about a collaborative relationship between 
the Government and the voluntary organisations, 
the need to create an environment conducive 
to the healthy and effective growth of the 
voluntary sector, the need of a comparative 
study of the laws, rules and regulations existing 
in the South Asian countries so as to evolve 
the most appropriate system governing the 


sector. 
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A mgjor aim of the 
conference was to 
focus specifically on 
developments in South 
Asia, particularly in 
India, Bangladesh, 
Pakistan, Nepal and 
Sri Lanka, which 
affected the regulation 
of the voluntary 


sector. 


Introduction 


A South-Asian conference on “laws, Rules 
and Regulations for the Voluntary Sector” was 
held in New Delhi, India, 6- 10 March 1996. 
lt was jointly organised by the Voluntary Action 
Network India (VANI], New Delhi, the 
International Centre for Notfor- Profit Law 
(ICN), Washington and World Alliance for 
Citizen Participation (CIVICUS), Washington. 
The conference attracted 71 distinguished 
speakers, legal professionals, leaders from the 
voluntary sector and government delegates 
from India, Nepal, Bangladesh, Pakistan, Sri 
Lanka, Vietnam, Maldives, the Philippines, 
Hongkong, USA and Singapore. Besides, 
Commonwealth Countries like the United 
Kingdom, Australia, Canada, Singapore, 
New Zealand and South Atrica participated. 
All those present at the conference are active 
in the voluntary sector and are involved in 
regulating its activities. Support of the Ford 
Foundation (India and New York) and 
Commonwealth Foundation is gratetuly 


acknowledged. 


A major aim of the conference was to focus 
specifically on developments in South Asia, 
particularly in India, Bangladesh, Pakistan, 
Nepal and Sri Lanka, which affected the 
regulation of the voluntary sector. During 
intense discussions and debates, it was hoped 


that the recommendations of the conference 


would lead to some concrete legal reform 
efforts in the near future. It has been observed 
that throughout South Asia, extraordinary 
pressures and demands are being placed on 
the voluntary or non-governmental sector and 
legal and administrative problems abound. 
Governments and multinational funders are 
increasingly looking to voluntary organisations 
to assist in implementing important social and 
community development projects but questions 
persist about their independence, transparency 
and accountability. Laws and regulations can 


play an important role in this aspect. 


The idea of inviting leaders of the voluntary 
sector from South Asian countries was to bring 
about a comparative discussion on problems 
which they are facing. Since the voluntary 
sector plays a vital role in the development of 
any country, there was need to address 
fundamental issues and consider possible 


legal changes. 


In the last two decades, the twin crises of 
environment and welfare state have served to 
pitchfork voluntary organisations in to the 
centrestage of the development arena where 
they have been assigned a crucial and 
intractible role as agencies of pioneering 
social and economic development. The 


unique popular legitimacy that these 


—— llc k”””~Cw 


Laws, Rules & Regulations for the Voluntary Sector ees 


organisations enjoy derives from the fact that 
there has been a development paradigm that 
is benign, non-abrasive, environmentally 
sustainable and socially ‘just. However, 
governments the world over have yet to come 
to terms with the fact that non-statist coalitions 
have actually emerged as a credible alter- 
native means of development. It is not only 
owing to typical government sloth that 
voluntary agencies have not received due 
recognition: in fact, voluntary organisations 
have served to undermine state monopoly and, 
therefore, a significant source of state influence 
has been eroded. Even in the more developed 
nations of the world, there are many laws and 
rules that have little relevance and legitimacy 
but continue to exist only because the 
government is not prepared to re-examine the 
role and significance of voluntary agencies in 


the social matrix. 


Under an ideal legal structure for the voluntary 
sector, there should be a set of widely- 
disseminated laws and regulations of general 
and uniform application. This should set down 
conditions for existence of voluntary 
organisations, establishing their existence as 
independent judicial identities, and conferring 
upon them all the rights, duties, powers and 
immunities necessary to accomplish 
philanthropic, charitable, humanitarian and 
other permissible voluntary and noHor-profit 
activities. Such laws are also imperative to 
provide appropriate protection for individual 
officials, donors, members of the voluntary 
sector and the general public. The laws and 
regulations should also authorise the 
government as the representative of the citizens 


to oversee the activities of voluntary 


organisations and enforce the laws and 
regulations. This will prevent fraudulent 
practices and clear any imminent danger to 
essential public interest or the fundamental 


stability of social order. 


It has been observed that laws regulating the 
voluntary sector in South Asia are not general, 
objective, non-arbitrary and are not subject 
to reasonable provisions for judicial review 
by independent judges. The laws and rules 
essential for establishing voluntary 
organisations are not clear enough. The 
procedures for registering them or obtaining 
government approval are not simple and are 
often subject to bureaucratic delay and 
discretion. Other legal problems abound. 
Thus, holding of such a conference to address 


these issues was indeed timely. 


The comparative aspect of the conference was 
further enhanced by the inclusion of 
distinguished speakers from Canada, South 
Africa, Australia, New Zealand and the United 
Kingdom where there are ongoing inquiries 
about appropriate mechanisms for regulation 
of the voluntary sector. Beside these countries 
share in some measure a common legal 
members of the 


tradition, being 


Commonwealth. 


Before the conference took place South Asian 
country reports were prepared and circulated 
about the legal situation pertaining to the 
voluntary sector in these countries to enable 
the participants suggest improvement in legal 
and regulatory environment in each country. 
Four working groups were set up to help 


advance legal and regulatory reform in the 


ee 


This conference 
was the first of its 
kind in the region 
and thus is not 
only a significant 
part of the 
developing process 
in the region that 
will help address 
major concerns, but 
is also a major 
kick-off event for 
reform and revision 
throughout the 


region. 


region. These groups reflected on the 
problems and suggested solutions, drawing 
on the inputs and analysis by experts from 
other countries such as England and South 
Africa. The reports of the working groups 
prepared at a regional conference with 
international inputs, can be expected to have 
a good deal of authority and acceptance. The 
conference created a new network of lawyers, 
regulators and leaders of the voluntary sector 
(both regional and global) who share common 
concerns about regulation and can cooperate 
in future on projects for revision and reform. 
The South Asia conference was thus an 
important opportunity to focus specifically on 
legal and regulatory issues in Asia. Though 
discussions have been held on certain issues 
in Australia, (1994), Osaka, (1994), and 
Hong Kong, (1995), nota single meeting was 
held specifically to discuss issues of legal and 


regulatory reform for the voluntary sector in 


Asia. This conference was the first of its kind 
in the region and thus is not only a significant 
part of the developing process in the region 
that will help address major concerns, but is 
also a major kick-off event for reform and 
revision throughout the region. In addition, it 
will serve as a model for other conferences to 
be held in East and South-East Asia in future. 
The conference provided an excellent 
opportunity to international and _ bilateral 
donors involved with the aspects of the 
voluntary sector to collaborate with regional 
groups on a significant event that will have 


lasting consequences. 


This report on the conference gives an insight 
into the kind of papers delivered and the 
recommendations chalked out by the 
participants. Also, it gives a general idea of 


the laws and regulations governing the 


ee 


voluntary sector in South Asia. 


Legal Situation for the Voluntary 
Sector in South Asia 


In all the countries of South Asia (India, Nepal, 
Sri Lanka, Bangladesh and Pakistan}, it has 
been seen that the role of NGOs is changing 
to include a wide range of activities. But, 
NGOs face great difficulties because of the 
restrictive and cumbersome laws and 
regulations under which they have to operate. 
The five country reports submitted to the 
Conference summarise and cover all the legal 
issues affecting the voluntary sector in the 
region. Working groups set up at the 
conference suggested recommendations to 
certain laws and regulations hindering the 


proper working of the voluntary sector. 


Discussions on the country reports revealed 
that the voluntary sector is redefining itself in 
a host of interesting ways in the region. 
However, the governments in the region tend 
to display a certain degree of hostility towards 
NGOs. But, at the same time, in Pakistan, 
Nepal and Bangladesh, there is a growing 
awareness on the part of the government of 
the fact that NGOs can play a vital role in 
the process of development. The need for 
emphasis on the fact that NGOs can become 
partners with the government in the 
developmental process is heightened by the 


proposed NGO legislation in Pakistan, the 
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recent proposal for amendments to the 
Voluntary Social Service Organisations Act in 
Sri Lanka, the Indian government's invitation 
to NGOs to begin a dialogue about 
appropriate changes in the voluntary sector 
and the establishment of a GovernmentNGO 
Desk in Bangladesh. 


lt is extremely important that a sensible legal 
and regulatory environment is established if 
the NGOs are to be made viable partners in 
the process of development. It is also well 
recognised that governments have 
considerable power and influence to attect 
the lives and performance of NGOs through 
the laws and regulations they implement. Laws 
can either help or hinder NGOs. Repressive 
laws can suffocate civil society and the 
voluntary sector. On the other hand, laxity in 
law enforcement permits gross abuses by 
politicians and unscrupulous individuals. In 
Pakistan and Nepal, this seems to have led 
the voluntary sector as a whole having 


developed a fairly bad reputation. 


lt is time that governments around the world 
gave credence to the accomplishments of the 
voluntary sector and pull out all possible stops 


to facilitate their functioning. At the same time, 


Se WSR sath ein Legal Situation 


A fair and balanced 
legal framework must 
be in place to govern 
voluntary organisations 
in order that altruism 
and development are 
not unscrupulously 
used by self-serving 
individuals and 


political brokers. 


a fair and balanced legal framework must be 
in place to govern voluntary Organisations in 
order that altruism and development are not 
unscrupulously used by self-serving individuals 
and political brokers. There is, however, a 
genuine case for removing cumbersome legal 
provisions that draw considerably upon the 
meagre financial and human resources of 
voluntary organisations for adherence and 


compliance. 


The conference threw up a few legal issues 
common to the voluntary sector in the South 


Asian region. They are: 


> Confusion about the appropriate legal 
structure for a given organisation due to 


the multiplicity of legal forms available. 


> Lack of consistency in regulatory 


mechanisms. 


>» Existence of too much administrative 
discretion (even though this may be 
normally and nominally circumscribed by 


judicial review). 


> lack of government funds and laxity on 
the part of the governments to fulfil the 
necessary overseeing role (e.g., by 
updating registers, bringing action 
aganist corrupt officials and NGOs, 
ensuring accountability to beneficiaries, 


etc.}. 


> Government control over access to funds 


from abroad. 


>» Inadequate tax incentives to ensure 


financial sustainability. 


Provisions of the General Laws: 


Constitutions: The constitutions of the countries 
in the South Asian region generally provide 
for freedom of speech, assembly and 
association, with reasonable restrictions in the 
public interest. These rules are consistent with 
the Universal Declaration of Human Rights and 
the International Covenant on Civil and 
Political Rights which apply to all the countries 
in South Asia by virtue of their being 
signatories to the Covenant and being a 
member of the United Nations (UN). 


Clarity 


Subconstitutional 


and Consistency of the 
laws; Types — of 
Organisations: like other Commonwealth 
countries and former British colonies, the five 
countries of South Asia (Nepal was never a 
colony, but it shows British influence] tend to 
follow the British legal format. This means that 
a wide variety of entities can be considered 
NGOs. These include societies, limited not 
for-profit companies, charitable trusts and 
cooperatives. Normally, cooperatives are not 
regarded as public benefit organisations 
because they tend to be organised for mutual 
benefit, including the distribution of profits. 
However, in Pakistan, people have chosen to 
register real NGOs as cooperatives because 
the registration can be accomplished at the 
sub-divisional level. The availability of so many 
legal forms obviously creates a certain degree 
of confusion among NGOs about how they 
should register themselves. Besides, it makes 
some NGOs to register as two different types 
of entities because the governments may deal 


differently with different types. 
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The confusion created by the myriad legal 


forms is exacerbated by three other problems: 


> The laws that allow the creation of these 
entities are generally ancient. For 
instance, the Societies Registration Act of 
1860 was 


organisations working in the literary, 


enacted to register 
scientific and charitable fields. But, the 
Act fails to recognise in the present context 
those NGOs working in developmental 
activities. Moreover, the nature of volun- 
tary developmental work has changed 
significantly since the inception of the 


Societies Registration Act. 


> There is a tendency in the region to permit 
registration under new legislation 
applicable to “social welfare" which 
imposes additional requirements on 
NGOs access to certain benefits like 
governmental grants and contracts. But, 
the laws granting tax benetits are not 
necessarily congruent with the laws 


governing these organisations. 


> In the larger countries such as India and 
Pakistan, there are several states and 
provinces with conflicting laws, adding 
more confusion for NGOs that operate 


in more than one region. 


In addition, one of the issues that was 
frequently raised in the reports was that 
different kinds of NGOs with widely varying 
purposes are registered under the same act. 
Although this may not be inappropriate from 
a legal standpoint of view, it may generate 


some confusion among the public. 


a i 


Registration or Incorporation Requirements: 
Regulatory mechanisms, being sweeping and 
discretionary, leave much room for official 
caprice and serve to provide another avenue 
for officials to line their pockets at the expense 
of voluntary organisations. A clear and 
unambiguous exposition of the law and its 
corollaries would leave very few grey areas 
and official corruption and harassment can 
be minimised. A related problem is that of a 
multiplicity of laws and regulations which are 
confusing and offer another toehold for 
corruption. In the case of smaller 
organisations, geographical remoteness and 
lack of access to resource centres makes these 
to be unaware of the finer points of sundry 
legal provisions and these are, therefore, 
vulnerable to bad-in-law practices. In India 
and Pakistan, for example, different provinces 
have different sets of registration rules. In 
Pakistan, the administrative unit in which an 
organisation is registered (District, sub-division 
nature of the 


etc.) determines the 


organisations. For instance, since only 
cooperatives can be registered at the sub- 
divisional levels, all NGOs that are phi- 
lanthropic organisations, register themselves 
as cooperatives thereby foregoing substantial 
tax and other benefits. In complete contrast, 
Nepal being a unitary state, there is one 
uniform set of laws governing the functioning 


of the voluntary sector. 


Voluntary organisations are not a 
homogeneous group. Nor are their fields of 
activity limited to certain predetermined 
categories. Yet, bringing them all under one 
or two legislative acts does not serve to reflect 


their diversity constraints on their operations. 
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It is not the number of 
laws, rules and 
regulations that will 
determine the efficacy 
and reach of voluntary 
organisations, but the 
quality and purpose of 
these laws that will tell 


on the final outcome 


Charity and development organisations, by 
definition, serve different purposes and must 
have different sets of rules to govern them. 
Generalising these categories under across- 
the-board regulations has served to enhance 
official discretion. The South-Asian nations 
(with the exception of Sri Lanka and Nepal] 
are governed by the Societies Registration Act 
of 1860 an Act that fails to reflect adequately 
the diversity in definition, scope and functions 
of voluntary organisations in their present form. 
In considering an appropriate legal framework 
to govern voluntary organisations, there is a 
need to study in great detail the entire spectrum 
of laws, rules and regulations obtaining in 
various countries ranging from the multiplicity 
of laws that exist in Bangladesh and India to 
the Sri Lankan model where no specific law 
exists to govern the functioning of the voluntary 
sector In the ultimate analysis, it is not the 
number of laws, rules and regulations that will 
determine the efficacy and reach of voluntary 
organisations, but the quality and purpose of 


these laws that will tell on the final outcome. 


There is an urgent need to simplify and put on 
the table all rules and laws in a manner that 
is not cumbersome and can be easily 
executed. Instead of running from Ministry to 
Ministry for various stages of clearance, the 
law should provide for single-point processing 
and evaluation of NGO proposals and there 
must be complete transparency in selecting 
criteria for acceptance or rejection. In 
Bangladesh, for example, the registration 
application for an NGO has to be submitted 
with nine copies. Moreover, there should be 
a single agency monitoring NGO affairs to 


clear the confusion on the ground. 


Further, there must be a specified time within 
which the government would process 
applications and accept or reject them. In 
India, for instance, not having a time-bound 
format for the processing of applications, 
could drag the process of legalising an NGO 
on for months and years with no easily 
available forms of redress. At times, 
government discretion also allows certain new 
organisations to be registered while older 
organisations, which have applied before, are 


relegated to queuing up. 


It has been offen seen that certain factors 
operate when an organisation seeks 
registration under various Laws. Government 
indifference and arbitrariness is just one of 
the factors. Police enquiries, harassment and 
corruption by officials dealing with the 
registration are some of the other factors. 
Delays in sending replies and lack of well 
defined criteria and procedures in selecting, 
accepting and rejecting registration forms are 
some of the serious problems Indian voluntary 
organisations face while applying for a 


registration. 


NGOs must be conferred the right of appeal 
and excessive government monitoring must be 
eschewed as this frequently in refers with the 
functional efficiency of these organisations. In 
Bangladesh for example, NGOs have no right 
of appeal against any decision of the 
government concerning their activities. Each 
NGO has to take specific permission for every 
foreign-funded project that it undertakes and 
upon receipt of funds, their disbursement can 
only be undertaken subject to government 


approval. 
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Another problem in this respect pertains fo 
language. By their very nature, a large 
majority of voluntary organisations are 
congregations of people with very little 
education in English. Most of the laws and 
regulations being in English, there is a 
formidable barrier that makes the vernacular- 
literate constituency either dependent on 
‘experts’ from urban areas or liable to 
administrative discretion. Nor is the grassroots 
constituency adequately appraised of its rights 


and responsibilities. 


The requirements for registration differ for each 
South Asian country. The number of required 
founders and whether or not they may be 
judicial persons as well as natural persons 
varies. The minimum fees are different and 
may even differ from state to state or province 
to province within the same country. In gener- 
al, however, the fees are low enough for 
NGOs to have access to registration. It is also 
clear that across the region, there appear to 
be no minimum endowment requirements that 
might create a barrier to the easy establishment 
of NGOs. The number of founders varies, but 
it generally tends to be seven under the various 


Societies Acts. 


Problems with registration are caused by 
certain minor issues like differing papers being 
required for different kinds of entities in 
Pakistan. But, the most prevalent problem is 
the fact that in some cases, the confusing 
multiciplity of requirements may result in undue 
delay. In Pakistan, although registration of an 
NGO normally takes 1-3 months, it may 
sometimes take as long as a year to get 


registered. In India, on the other hand. the 


.— 


requirement that the name chosen for a new 
NGO is not in use may cause long delays, 
particularly if the founders do not themselves 
attest that the name is not in use. Moreover, 
in India, there is no time limit within which the 
authorities must respond to a request for 
registration of a society, which often leads to 
lengthy delays. These problems are 
exacerbated by the fact that the governments 
in the region do not provide model forms an 
exception being the Social Welfare Agency 
(under Pakistan's laws} which would aid the 
NGOs to become legally registered. In 
addition, relevant laws are not very widely 
disseminated resulting in lack of adequate 
information about the legal requirements for 
establishing NGOs. And the fact that. these 
laws are in English makes it difficult 
NGOs to 
comprehend what their legal rights and 


for small rural grassroot 


responsibilities are. 


A notable feature of the registration 
requirements is that registration is usually 
accomplished at the local level. This means 
that NGOs have relatively easy access to the 
registration authorities, although NGOs 
seeking registration may sometimes have to 
travel to a larger city to become registered. 
In some countries such as Pakistan, there are 
separate registration procedures for provincial 
and federal NGOs, in particular those that 
register as companies. Registration as a Social 
Service organisation may involve separate and 
fairly elaborate procedures. In the states of 
Uttar Pradesh and West Bengal in India, 
annual registration is required, which imposes 
a great burden on NGOs, particularly the 
small and rural ones. 


Ee 


Inbuilt safeguards 
should be provided in 
the Memorandum of 
Understanding of 
various South Asian 
countries for the benefit 
of the operations of the 


foreign agencies 


In Sri Lanka, the law provides for creation of 
NGOs by acts of Parliament. The specific act 
under which an NGO is created must set out 
the provisions pertaining to the incorporation, 
the general objectives of the NGO, any 
provisions and rules governing the NGO and 
a clause relating to the rights of the Republic. 
However, it appears that such government 
chartered NGOs may be created under the 


laws of all the five South Asian countries. 


During discussion on the issue of registration, 
participants at the conference unanimously felt 
that it is a good practice to register NGOs, 
as it provides or lends general credibility to 
the organisation, gives it a corporate identity 
and often helps in the process of acquiring 
tax exemptions and donor confidence. 
However, the participants felt that the law in 
each of these countries must recognise and 
encourage different forms of registration and 
give people a choice. It was recommended 
that the process of registration should be 
simple and quick, preferably a “single window 
or one-stop service”. If registration is refused 
on some ground or the other, the organisation 


should have the right of appeal to the courts. 


Membership and Governance: The various 
acts under which NGOs may be established 
vary regarding whether or not they create 
organisations with membership. Societies have 
membership, but their membership may be 
restricted to various professionals and profes- 
sions. Typical of all common law jurisdictions 
is that internal governance of an organisation 
is generally left to the organisation itself, which 
guarantess maximum flexibility as to how many 


people sit on the board of governing bodies, 


what their rights and responsibilities are, what 
is permissible in terms of exclusion of members, 
etc. However, this flexibility is circumscribed 
if an organisation registers as a Social 
Welfare Agency, eg., in Pakistan, where the 
law sets out specific and lengthy requirements 
concerning titles of officers, their rights and 
responsibilities. etc. Foreigners may normally 
become members of NGOs formed in the 
region. But, foreigners cannot be founders 
because a citizenship certificate must be 
submitted alongwith the application for 
registration. Umbrella organisations of NGOs 


are ordinarily permitted to be formed. 


It was felt that inbuilt safeguards should be 
provided in the Memorandum of 
Understanding of various South Asian countries 
for the benefit of the operations of the foreign 


agencies. 


Powers of Organisations: From the time of 
their establishment, NGOs are permitted to 
own property, open bank accounts and enter 
into contracts. Like all other legal entities, they 
may sue or be sued in their own names. 
However, the various statutes under which 
NGOs are created or the general laws in a 
given country may limit what they are able to 
do. For instance, in Sri Lanka, the laws 
governing investments abroad may prevent 
NGOs as well as other legal persons from 
investing their funds in foreign countries. The 
Social Welfare Agency laws in Pakistan 
prevent such an NGO from legally dissolving 
without approval of the registration authorities. 
In many cases in Bangladesh, there is no right 
of appeal against government decisions 


concerning NGOs. Moreover, once an 


lll w”””~—~C 


Laws, Rules & Regulations for the Voluntary Sector ase 


organisation is registered in Bangladesh, it 
has to receive prior permission for every 
project for which it will receive funding. Once 
the proposal and foreign funding is agreed 
to, further approval is required to disburse 


the money as required. 


Merger and dissolution of NGOs: The laws 
in the region that have its base in the British 
legal system, are quite liberal with respect to 
the merger and voluntary dissolution of NGOs, 
provided that NGOs may be voluntarily 
terminated upon application to the registrar 
or a court. The laws regarding dissolution are 
not clear enough, resulting in the inevitable 
contusion for the NGOs. In general, laws in 
the region require that the assets of an NGO 
must be paid over to another NGO with 
similar purposes upon dissolution. The laws 
also provide for involuntary dissolution at the 
request of the registering agency in cases 
where the NGO has committed a fraud or 
has ceased to exist. The laws provide for 
appeal to a court in the event of such an 
involuntary dissolution. In Nepal, the assets 
of an NGO that is involuntarily terminated, 
are transferred automatically to His Majesty's 
government. 


Participants recommended that generally, if 
three-ifths of the members of an association 
agree to disolve the organisation, it may be 
so carried out, provided all the balance assets 
are given to another association with similar 


goals and not divided among the members. 


Oversight and Regulation: NGOs are 
ordinarily required to file annual reports, 


including a statement of audited accounts by 


a 


a chartered accountant with the registering 
agency, which is normally a local authority. 
In India, audited statements of accounts are 
required to be submitted by even small rural 
NGOs. Penalties exist for failure to file annual 
reports, including suspension of registration. 
The most extreme penalty is for failure to file 
reports for many years; that may result in 
involuntary dissolution. However, failure to 
enforce penalties results in many NGOs simply 
disobeying the laws with litle expectation of 
sanctions. Arbitrary decisions may be made 
to enforce sanctions. Appeals against 
sanctions may be taken to the courts. It has 
been seen that in most South Asian countries, 
NGOs find it difficult to prepare and submit 
an annual audited statement in the stipulated 


period and request its extension. 


Recommendations in this regard, were 
normally in the nature of requesting the 
governments to extend the timeframe by which 
audited statement of accounts could be 
submitted to the authorities. Since over- 
regulation can lead to bureaucratic abuse, 
delays, obstruction and graft by conferring a 
discretionary role to gate-keepers in a host of 
circumstances, a regulatory scheme should be 
introduced which includes mechanisms to 


prevent such occurences. 


NGO Register. Although local authorities in 
the region are supposed to keep NGO 
registers that are up-to-date, these are seldom 
maintained. Besides, there is generally no 
consolidated listing of NGOs, which makes 
it doubly difficult to determine whether a 


name that is chosen for an NGO is already 


in use. 


«LG SitteStiOn 


At times, savings 
may also arise out of 
efficient and 
effective financial 
management. These 
“surplus” funds 
need to be 
distinguished from 
profit in the business 
sense since it is not 


commercial profit 


Provisions of the Tax Laws: 


Tax Exemptions: The tax laws in various South 
Asian countries grant income tax exemptions 
for various types of non-profit organisations. 
Organisations must apply for exemption to the 
revenue authorities which will grant an 
exemption provided they think that the activities 
of such an organisation meet the requirements 
as set out by the income tax laws. The 
complexity of the situation varies. In Pakistan, 
there is tax exemption for all income from 
gifts and grants as well as for investment in- 
come, but an organisation must show that its 
receipts have been from the designated 
sources during the past three years. The 
approval for income tax exemption must be 
renewed annually. In India, the types of 
organisations that qualify for income tax 
exemption are somewhat limited by tax laws 
and development organisations have difficulty 
in qualifying. There are also limitations on the 
ability of organisations to invest funds, for 
future use, free of income tax. The laws do 
not seem to recognise that investment for 
endownment constitutes a tax exempt purpose. 
It is also unclear as to what types of investment 
income are permissible under the tax laws. In 
Nepal, the trend is such that the tax clause is 
minimally observed. In Bangladesh, none of 
the income tax laws identity NGOs as a 
special category of assesse. However, lately, 
a large number of NGOs in Bangladesh have 
been served with income tax assessment 


notices. 


As for salaries and honorariums, NGOs are 
covered by the same tax laws as for other 


organisations in a country. There are some 


tax and customs exemptions, but in general, 
these apply to international rather than 
domestic NGOs. Business activities of NGOs 
where permitted, are subject to the same taxes 
as if they were conducted by the profit entities. 
In some countries, e.g. Pakistan, tax benefits 
may be restricted when an NGO engages in 
political activities. 


Participants at the conference stated that since 
funds are obtained through various sources 
by the organisations to pursue their activities 
and since these funds are receipts of these 
organisations, they should not be classified 
as “income” under various income tax acts. 
To equate such funds as “income” as 
understood in the business context would 
cause great injustice to these organisations. 
At the end of each financial year, many 
voluntary organisations are left with some 
amount of surplus funds which have been 
allotted to them for developmental purposes. 
At times, savings may also arise out of efficient 
and effective financial management. These 
“surplus” funds need to be distinguished from 
profit in the business sense since it is not 


commercial profit. 


Tax Benefits for Donations: The tax laws in 
the region tend to follow the most common 
world-wide method of tax benefits for donors 
by granting deductions for contributions to 
organisations recognised as charitable within 
the meaning of law of the given country. In 
Pakistan, individuals may not contribute more 
than 10% of their income and obtain a 
deduction for the contribution, while the limit 
for companies is 25% of the total income. The 


total amount that may be contributed by either 
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individuals or companies is Rs 25,000,000. 
Organisations seeking to qualify for the 
privilege of receiving tax deductible donations 
must apply for certification to the Central Board 
of Revenue and fairly detailed requirements 
must be met. In India, there are detailed 
limitations on the availability of deductions for 
donations, which do not favour NGOs that 
are involved with developemnt. In Sri Lanka, 
on the other hand, there are no current limits 
on the amounts that are permitted to be 
deductible, provided that the organisation 
qualifies for tax exemption. In Bangladesh, 
even donations from the Prime Minister's Reliet 
Fund at time of natural disasters do not quality 
for income tax exemption. Obviously, this has 
deprived the NGOs a very potential source 
of funding. 


Other Tax Issues: In all countries, NGOs are 
subject to the same taxes on salaries for social 
contributions as for profit entities. There are 
some tax and customs exemptions, but in 
general, these apply to international rather 
than domestic NGOs. Business activities of 
NNGOs where permitted, are subject to the 
same taxes as if they were conducted by profit 
entities. In some countries, e.g. Pakistan, tax 
benefits may be restricted when an NGO 


engages in poliical activities. 
Special Issues: 


Privatisation and Government Grants and 
Contracts: Throughout the region, there seems 
to be a recognition of the vital fact that NGOs 
are performing and will perform valuable 
functions for the socio-economic development 


of their own country. In Nepal, various 
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government acts such as the Water Resources 
Act and the Electricity Act have opened the 
doors for NGOs to become partners with the 
government in the developmental process. In 
Bangladesh, the NGO Affairs Bureau has 
been set up to reduce bureacratic delays 
which hamper the functioning of NGOs. 
However, there is little clarity about ways in 
which independent NGOs can establish 
themselves as partners and participants in the 
development process. Although government 
support may be available, it may be available 
to only certain forms of organisations over 
which the government may retain considerable 
control (e.g. Social Welfare or Social Service 
Organisations). In some countries, e.g. India, 
there have been scandals regarding the use 
of state funds by NGOs related to politcial 
parties. Governments also sometime set up 
government-funded quasi-NGOs |e.g. 
CAPART in India}, so that they can obtain 
better access to ODA (Overseas Development 
Assistance). At times, governments even 
compete with independent NGOs for access 


to foreign grants and contracts. This situation 


does not help encourage good relations 


between the governments and the NGOs. 


Foreign Funds: Historically, governments have 
never come forward with funds for the 
voluntary sector. Only recently, some initia- 
tives have been taken toward government 
providing financial support to specific NGO 
projects. In the absence of government 
support, voluntary organisations have had to 
rely on private contributions and endowments 
to mobilise funds. As a large portion of these 
funds come from foreign sources, governments 


have imposed sundry restrictions on access 


to such funds and virtual bureaucratic mazes 


have been put in place. 


Although countries like Nepal and Sri Lanka 
have fairly simple regulations governing the 
receipt of foreign funds, political imperatives 
like the state of emergency in Sri Lanka have 
led fo the imposition of a strict regime of 
control. However, India and Bangladesh have 
rigorous systems of monitoring fund inflows 
provisions that have a dysfunctional fallout on 
the functioning of NGOs. In Pakistan, the 
debate arises over the categorisation of 
‘NGOs; the line is drawn between ‘profit’ and 
‘non-profit’ organisations - some being 
charitable, others being cooperatives and so 
on. There is a plethora of instruments that the 
government uses for monitoring the inflow of 
foreign funds. The most elaborate system of 
controls over foreign funds is instituted in India 
under the Foreign Contributions Regulations 
Act (FCRA), which will be discussed more fully 
so that the implications of applications are 


illuminated. 


At present, the procedure of registration for 
an FCRA states that non-governmental 
organisations have to send in an application 
made in Form FC-8, alongwith the details 
required as per Rule 3A of the Act. However, 
the Indian government has not stated any time 
limit for the disposal of such applications, so 
much so that in certain cases, disposal has 
not been given even after three years. 
Voluntary Organisations are also refused 
registration at times on the ground that they 
are too new to be registered under the Act. 
There have been instances when voluntary 


organisations apply for grants from various 
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governmental departments and are refused on 
the ground that they lack a minimum of three 
years experience essential for obtaining such 


Qa grant. 


In the aspect of ‘prior permission’, voluntary 
organisations face some major hurdles. At 
times, applications for prior permission are 
rejected by the authorities without any reason. 
Some are granted prior permission for only a 
part of the total amount applied for. There 
have been instances of prior permission being 
granted for the first installment and long delays 
are involved in securing the second or even 
being faced with the risk of rejection. 
Evidences, at present, show that the 
department dealing with FCRA is not utilising 
any set criteria or procedure in systematically 
sctutinising applications received for prior 


permission. 


Organisations receiving foreign funds are 
required to ‘report’ to the government through 
a prescribed form. The revised FC-3 form 
stipulates several heads of expenditure for 
purpose-wise utilisation by voluntary 
organisations, eg., rural development and 
agriculture. Recently, the FCRA authorities 
have started sending notes to certain 
organisations, asking them to clarify what is 
meant by “rural development”. It is indeed 
ironical that when the Home Ministry has itself 
made the categorisation, it should ask 
organisations to define those very categories. 
Form FC-6 is so designed that the filing of the 
same is quite cumbersome. Several 
organisations, in the past few years, have 
received instructions from the Home Ministry 


that it should send “nil” reports of Form FC-3, 
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even if those orgaisations have not received 
any grants in that year. This has never 
been stipulated either in the Act or in the 


Rules. 


An extremely cumbersome practice under 
FCRA relates to maintaining specific bank 
accounts. FCRA states that any organisation 
receiving foreign grants should do so in only 
one approved bank account. This, in itself, 
creates problems. Many agencies work in 
remote corners, away from the headquarters. 
Thus, for the parent organisation, to transfer 
funds to its agencies bank accounts proves fo 
be a herculean task considering the fact that 
cash payments in excess of Rs. 10,000 cannot 
be made to other bank accounts standing in 
the name of the organisation. It is time that 
the Ministry realises that operating from one 
specific account for all transactions creates 


insurmountable problems. 


It is imperative that an organisation which has 
different agencies working in various places 
should be allowed to operate with their own 
accounts since funds are required at short 
notice at times and these cannot be dispersed 


from a centralised account. 


Furthermore, voluntary organisations often run 
the risk of their FCRA being cancelled. Several 
cancellations have been reported, either in 
“public interest” or for those organisations 
which are being construed as being of a 
“political nature". Sometimes, complaints 
against an organisation to the FCRA authorities 


by disgruntled persons may also result in such 
cancellations. 


The Home Ministry often requests the 


Intelligence Bureau (IB) to investigate 
organisations and report back. Generally, 
the IB sends a lower staff such as a constable, 
for such investigations. Reports have been 
received from various organisations stating that 
harassment and threatening has become an 
open game, specially if the organisations do 
not concede to the demands made by the 
investigating authorities. Failure to concede 
to these demands leads to negative and 
distorted reporting by the investigating 
authorities to the Home Ministry. 


There have been instances of voluntary 
organisations receiving threatening letters from 
the Home Ministry to report bank interest 
earned by an organisation. However, bank 
interest is not foreign exchange earned under 
the definition of the Act and, therefore, is not 
subject to reporting. Though the FCRA authori- 
ties had agreed to scrap this demand way 


back in 1988-89, it has since again cropped 
up. 


Certain objections are raised by the Home 
Ministry about the way in which the funds 
received have been utilised by the organisa- 
tions concerned. One organisation was told 
not to spend more than a certain percentage 
of its funds on staff salary and programme 
administration. Yet another was told that the 
level of expenditure incurred by it was too 
high! Such observations are clearly beyond 
the purview of FCRA scrutiny since any 
organisation is entitled to spend the funds 
received from the donors for the activities 
specified by them. 


Despite variations among countries, it is clear 


Despite variations 
among countries, it is 
clear that most 
governments are not 
very keen to 
encourage the inflow 
of funds from foreign 


sources 
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NGOs are emerging as 
a major actor in the 
socio-economic sector 
after the government 
and business sectors 
as also in the national 
and global political 
and socio-economic 


arena 


that most governments are not very keen to 
encourage the inflow of funds from foreign 
sources. There seems to be a set pattern of 
‘teasons' which the government extends for 
regulating NGOs. There are minor variations 


of this theme across nations in the region. 


The primary reason most governments advance 
is the threat of destabilisation to the country. 
While this is indeed a valid concern, the 
inability of governments for effective policing 
of anti-national elements should not be used 


as an excuse for the harassment of bonafide 


NGOs. 


A novel argument advanced in Bangladesh is 
that foreign funds, irrespective of their 
recipient, are ultimately given for the welfare 
of the people of the country and therefore, 
the government has ultimate responsibility for 


these funds. 


Foreign and International NGOs: Most of 
the countries of the region have laws 
specifying procedures for the registration of 
foreign NGOs, which differ from the laws 
applicable to domestic NGOs. In some cases, 
foreign NGOs establish what amounts to pri- 
vate contractual relationships with the Foreign 
Ministry or with a particular ministry with 
subject matter jurisdiction over the types of 
activities they expect to pursue. There seem 
to be few problems faced by foreign and 
international NGOs that want to provide 


services in the South Asian region. 


Political activities of NGOs: Political activities 
of NGOs such as advocacy and education 


are not generally restricted in the region. 


However, following the British model, NGOs 
that engage in such activities may not be 
granted tax exemptions. 


Business Activities of NGOs: NGOs are not 
profit-making entities. But, they may be 
permitted to enagage in activities for their own 
support that will produce a profit. This is 
ordinarily permitted in the region if the NGO 
is established as a limited company. 
Restrictions are imposed on the ability of other 


legal forms to conduct for-profit activities. 


Ethical Rules of NGOs - Self Regulation: All 
the country reports and the subsequent 
discussions which took place stressed the 
urgent need for a better articulated set of 
ethical rules or a code of conduct to be 
established to provide guidance to the NGO 
community. Although the laws can provide 
tules and require compliance with them, the 
reports suggested that these were not enough 
in the current climate of distrust between 
NGOs and the governments and the general 
public. Much could be gained, for example, 
by having rules about self-dealing that would 
give guidelines for appropriate salaries. 
Proper guidelines could also help prevent 
abuse of NGOs for political purposes. These 
were viewed as a way to better establish the 
credibility of NGOs and restore the public 


trust. 


NGOs are emerging as a major actor in the 
socio-economic sector after the government 
and business sectors as also in the national 
and global political and socio-economic 
arena. It has been widely recognised that 


these organisations have supplemented the 
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work of a welfare state. Thus, the need for 
preservation, support and encouragement of 
such organisations have been felt. Since their 
contribution to longterm sustainable 
development, upliftment of the masses and 
human security is infinite, there is an urgent 
need to rectify the laws and regulations under 
which these organisations operate and 
promote their cause. Thus, the South Asian 
governments should lay down appropriate 
policies and generate an environment 
conducive to the creation of selfsupported and 
self-managed organisations for facilitating 
integrated development and should do their 
outmost for removing constraints adversely af 
fecting that process. Since politicians and 
bureaucrats in most of the five South Asian 
countries have built up an arrogant attitude 
over the last few decades based on the 
predominantly monopolistic role of the 
governments in socio-economic development, 
the need of the hour is for voluntary 
organisations to work along with the 
Governments on the basis of mutual trust and 


respect. 


Similarities and Differences in 
Rules, Laws and Regulations 


Being guided by different constitutions and 
attendant legal frameworks, the similarities and 
ditferences between these nations are in spirit 
as opposed to as in letter. Also, although all 
the nations are democracies, the nature and 
extent of governance varies substantially. 
Nepal, for instance, is a constitutional 
monarchy whereas India is a republic. Sri 
Lanka has a Presidential form of government 
as opposed to the others which have 


Parliamentary governments. 
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Geographical imperatives also have a bearing 
on the legal environment of these nations. On 
the one hand there are India and Pakistan, 
which are federal governments and have a 
national provision for NGO regulation as well 
as each individual unit (states, provinces), 
have their own governing laws. On the other 
extreme, Nepal has a unitary government and 
therefore, a homogeneous set of laws apply 
to NGOs in the country as a whole. Sri Lanka 
does not have a specific set of laws and 
regulations that govern the functioning of the 
voluntary organisations but a whole gamut of 
constitutional provisions apply to NGOs there 
and these are supported by occasional 
Presidential ordinances. The laws apply 
uniformly across the country although Sri Lanka 
is not a unitary state in the strictest sense of 
the term. In between these extremes lie the 
legal provisions of Bangladesh where, again, 
a uniform legal and executive format applies 


to the entire nation. 


In Bangladesh, India and Pakistan, the basic 
guiding law for voluntary organisations is the 
Societies Registration Act of 1860, as all three 
countries were part of imperial India. Sri Lanka 
does not have any specific set of laws 
governing voluntary organisations. In Nepal, 
the Soceity Registration Act of 1977 is the 


fundamental guiding law for establishing of 


NGOs. 


One singular point of commonality among 


NGOs is with respect to the receipt of foreign 
funds and taxation thereof. Most governments 
monitor these inflows with a fine comb and 
particularly in the case of India and 
Bangladesh, these provisions are stringent, to 


the point of being preposterous. 


Legal Situation 
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One singular point of 


One point of comparison and contrast among 


commonality among NGOs South Asian nations relates to networking 


is with respect to the among NGOs in these countries. |t can 


receipt of foreign funds be averred with a reasonable degree of 


and taxation thereof. 


One point of comparison 
and contrast among 
Seuth Asian nations 
relates to networking 
among NGOs in these 


countries. 


certainty that countries that have effective 
NGO networks and significant umbrella 
organisations of NGOs have a better record 
of governmentNGO interface and dialogue 
to facilitate mutual benefit, remove 
encumbrances in the manner of NGO 
functioning and make it convenient for the 


government to keep a healthy regulatory 


framework. In this connection, the work of 
the Association of Development Agencies in 
Bangladesh (ADAB) and the NGO Federation 
of Nepal is particularly laudable as these 
organisations have managed to wrest sig- 
niticant concessions from their respective 
governments to facilitate NGO functioning. 
Also, having effective umbrella associations 
gives the impression of NGOs speaking with 
one voice. Other nations are yet to have 


similar organisations that unite their NGOs 


ee 


on a common platform. 


Financial Sustainability for the 


Voluntary Sector 


Financial sustainability is a priority area on 
which NGOs need to focus upon in order to 
function efficiently and effectively. Only when 
an NGO becomes financially sustainable will 
it be able to achieve financial accountability 
and transperency and, thus, be able to win 
the confidence of the public, donors and 


government. 


To secure financial sustainability, NGOs 


should: 


> ensure while negotiating with funders on 
grants and/or contracts that the terms and 
conditions of funding agreements and the 
procedures and timetable for reporting 


are mutually acceptable; 


> only pursue or accept grants or contracts 
that are fully consistent with their mission 
and objectives and do not cause their 
identity, integrity, methods and activities 
to be distorted, subverted, or corrupted; 


>» not compromise their independence; 


>» not place more responsibility on their 


organisation than they can manage; 


» seek to avoid dependence on single, 


narrow or insecure sources of tunding or 


contracts. Wherever possible, NGO 
income bases should be broad and 
oriented to long term sustainability. Other 
means of achieving such sustainability 
should include developing and 
capitalising upon the organisation's 


specialist expertise and skills; 


> ensure that their own fund-raising efforts 
do not undermine the viability and 
sustainability of other NGOs; 


> ensure while preparing budgets and 
costings that the full organisational and 
administrative costs are recognised and 
included and adequate resources 


obtained to meet them: 


> have adequate and appropriate 
procedures for financial review and 


monitoring; 


> ensure that funds provided are always 


used for their intended purpose. 


Five issues related to financial sustainability 
were disussed at length by the conference 


partcipants. These were: 


Only when an NGO 
becomes financially 
sustainable will it be 
able to achieve 
financial 
accountability and 


transperency 
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Financial Sustainability 


Rules Applying to Business Activities of 
Voluntary Agencies: 


® In order to achieve financial sustainability, 
NGOs should be allowed to involve in 


economic activities of their own. 


>» Such economic activities should be 
relevant and in tune with the work that 
the voluntary organisations are involved 
in. They should also be in conformity with 
the public benefit objectives of the 


organisation. 


> All surplus income generated by the 
economic activities of the NGOs should 
be used by the organisation in its 
developmental activities and public 


benefit objectives. 


> Such surplus income generated by the 
economic activities of the organisations 
should be exempted from tax by the 


concerned governments. 


> No limit or time frame should be imposed 
on the organisations within which they 
are obliged to invest in economic 


activities. 


Law Permitting the Formation of 


Endowments: 


> Participants in the working group on 
tinancial sustainability unanimously 
agreed that laws should permit the 
creation of endownments by the voluntary 


sector to enable them to be selfreliant. 


> 


Capital to form creation of such 
endownments should be allowed to come 


from all legitimate sources. 


An endownment fund should be created 
by the voluntary organisations with their 


surplus income. 


Some incentives like attractive tax benefits 
should be provided for donors so as to 
encourage them to contribute either to the 
formation of endownments or to support 


existing ones. 


Tax exemption should be granted to the 
income from endownments so that such 
income could be used to further the 


organisation's public benefit objectives. 


Laws to Encourage Philanthropy: 


> 


Tax incentives for donors and funding 
agencies, individuals, corporate sector 
and others should be made attractive to 
encourage and motivate them to 
contribute funds towards the 
commendable work done by the voluntary 


sector. 


Funds that are collected or generated from 
philanthropic sources should be invested 
to accomplish an organisation's public 


benefit objectives. 


Rules Applying to Government Support 


for Voluntary Agencies: 


Various recommendations were put forward 


by the working group by which South Asian 
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Governments could help the voluntary sector receipt of foreign grants in the South Asian 


in maintaing financial sustainability. These countries. Laws relating to the receipt of 


relate to: foreign funds are more stringent. Hence, 


the participants recommended that laws 
> A share in the sales proceeds from 


privatised industries should be earmarked 


for voluntary agencies. 


Voluntary agencies should be given fair 
and equal access to governmental 


contracts. 


Voluntary agencies should be given 
preferential treatment in the Governments’ 


developmental interventions. 


Participants from all the South Asian 
countries stated that the Governments 
adopt a certain amount of ridgidity while 
allotting or allowing grants and funds to 
the voluntary sector. Moreover, time limits 
were imposed within which the 
organisations had to submit audited 
statement of accounts to the concerned 
authorities. Thus, it was recommended 
that the Governments should adopt a 
more liberal stance and be more flexible 


on the question of grants and time limits. 


Rules Applying to Foreign Grants and 
Contracts: 


It has been observed that rules and 
regulations applying to domestic grants 


are different from those applying to the 


relating to foreign funding should be more 
flexible. There should be no difference 
between tules relating to the receipt of 
domestic funds and those relating to 


foreign funds. 


Moreover, it has been seen that NGOs 
are recognising the vital fact that 
dependence on governments and other 
funders will always place some limitations 
on their activities and can create a culture 
of dependency which limits their ability 
to achive longterm financial sustainability. 
Thus, there is a growing trend among 
NGOs to find ways of increasing their 
ability to be self-financing. The starting 
point for many is the realisation that they 
have specialist (and often advanced] 
knowledge and expertise. This may be 
useful in dealing with particular needs and 
problems, or in activities such as resource 
mobilisation or research in particular 
fields. In the search for self-sufficency, this 
specialised knowledge and expertise is 
the greatest asset of NGOs that can be 
capitalised upon. This may also include 


the selling of goods or services (pursuing 


ee 


economic activities). 


Self - regulation plays 
an important role in the 
setting and enforcement 
of good policy and 
practice in the 


voluntary sector 


Self Regulation for the Voluntary 


Sector 


The growth of NGOs over the past two 
decades has given them an increasingly 
important role and led them to form a 
distinctive sector within civil society. Motivated 
by a desire for caring and to develop society, 
NGOs have established and operated 
programmes of education, social welfare and 
economic development, especially among 
disadvantaged sections of society. In doing 
so, they directly or indirectly extend and 
encourage democratic practices. NGOs have 
also been involved in pioneering new 
approaches to meeting needs of the people 
and solving their problems. In recent years, 
they have also been at the centre of renewed 
searches for sustainable proceses of social, 
environmental and economic development and 
action on issues such as peace, democracy, 
human rights, gender equity and poverty. The 
United Nations Development Programme 
estimates that the total number of people 
“touched” by NGOs in developing countries 
across the world is 250 million (20 per cent 
of the 1.3 billion people living in absolute 
poverty in developing countries) and that 
this will “rise considerably in the years 


ahead". 


That NGOs play an important role in civil 


society in South Asia can be deciphered from 


the fact that in Bangladesh alone, there are 
at least 12,000 local groups receiving local 
and central government financial support and 
one rural development NGO has helped 
85,000 villages take advantage of an 
immunisation programme. Another NGO in 
Bangladesh (the Grameen Bank} makes credit 
available to poor people and has 900 
branches and works in 23,000 villages. In 
Sri Lanka, one rural development NGO alone 
has 9,000 paid field workers and 41,000 
local field workers in 10,000 villages. In 
India, one estimate refers to 100,000 NGOs 
while another claims 25,000 registered 
grassroot organisations in one state alone — 


Tamil Nadu! 


Since NGOs play such a vital role in 
development of civil society, some amount of 
self - regulation is necessary on the part of 
NGOs for their effective functioning. Self - 


regulation plays an important role in the setting 


~ and enforcement of good policy and practice 


in the voluntary sector. It has been increasingly 
observed that improved networking among 
NGOs is leading to more and more consensus- 
based collective regulation. Such regulatary 
standards have been set down by the 
collective action of NGOs in number of 


countries. These commonly take the form of 
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Code of Ethics or Code of Conduct. In South 
Asia, the code produced by the Association 
of Development Agencies in Bangladesh 


(ADAB) is a recent illustrative example. 


Though there will always be a need for NGOs 
to be regulated by laws in their own countries 
to protect public interest, the extent of such 
regulation should, however, be influenced by 
the level and extent of collective and selt 
regulatory arrangements put in place by the 
efforts of NGOs themselves. Some of the 
recommendations and guidelines put forward 
by the conference participants based on 
Commonwealth Foundation’s publication 
"Guidelines for Good Policy and Practice", 
which was reproduced by the Voluntary Action 


Network India, relate to: 
Values: 


The values which underpin the objectives of 
NGOs should be based on the desire to 
advance and improve humanity. They should 


be evident in: 


» respect for the rights, culture and dignity 
of humanity served or affected by the 
organisation’s work, taking into 
consideration their special needs and 


abilities: 


» devoting the maximum possible 


proportion of resources available to the 
task at hand: 


> — ensuring that the organisation remains true 
to its mission and objectives and that its 


identity, integrity, methods and activities 


I 


are not distorted, subverted, taken over 
or corrupted by external or internal 
personal or organisational self-interests; 
possible, 


> involving, wherever 


beneficiaries as partners; 


> willingness to collaborate and network 
with other agencies around issues of 
mutual concern and interest rather than 


compete with them; 


> maintaining high ethical standards at both 


organisational and personal levels. 
Transparency: 


Access to Information: NGOs should be 
transparent about their aims and objectives. 
Information made available by NGOs should 


include statements of: 


> their mission, objectives and policies; 


> their 


achievements, including evaluations and 


methods, activities and 
analyses of them; 


> their geographical scope; 


> their organisational structure, particularly 


how it is controlled and managed; 


> their constituency, affiliations and links to 


other organisations, if any; and 
» their sources and uses of funds. 


Means of Communication: |n order to be 


transparent about their work and secure and 
maintain open relationships with other organ- 


isations as well as the general public, NGOs 


should: 


> publish and disseminate annual narrative 
and financial statement as well as reports 
on particular activities and the results of 


reviews and evaluations: 


» use the media as a means of informing 


the public about their work: 


> mount public education programmes 


where over appropriate; 


> maintain regular dialogue with 


government and other relevant 


organisations; and 


>» participate in NGO networks and 
networking. 


Legal Structure 


In order to give them proper legal protection, 
including defining the powers and/or liability 
of Board members, NGOs should adopt an 
appropriate legal structure. The legal entity 
chosen should be that which is most 
appropriate to the objectives of the 
organisation and its control and management 
arrangements. Appropriate legal structures 
include private trusts and foundations, notfor- 
profit and limited liability companies; 
associations, co-operatives and friendly 


societies. 
Governance 


Accountability: The adoption of a legal entity, 
and/or government regulatory arrangements 
will require each NGO to have a constitu- 
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tion, bye-laws, memorandum of association 
or a similar document which establishes o 
framework for the governance of the organisa- 
tion. This should vest control of the 
organisation in the hands of a Board of 
Management, through which the NGO is 


accountable to: 


> the public, both in the manner defined in 
the relevant company, charitable trust or 
other law, and through the means of 


communication outlined above: 


> member and/or beneficiaries of the 


organisation; 


> funders and those organisations with 


which contracts are entered into. 


Boards: Members of the Boards of NGOs may 
be either nominated or elected, according to 
the dictates of the legal entity adopted. They 
may delegate responsibility to others, 
including the paid staff, but must accept 
ultimate responsibility for governance over all 
aspects of the NGO. This will include 
responsibility for: 


> sateguarding the vision, integrity, 
objectives and policies of the 
organisation; 

> ensuring high standards of planning, 
operation, administration, evaluation and 
reporting in the organisation; 


> — ensuring that statutory obligations are met; 


> ensuring that adequate resources are 
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available to the organisation for all 


aspects of its work and administration, 


> ensuring that resources provided to the 
organisation are used for their intended 


purpose and are properly accounted for. 


Basis of participation of Boards: Members 
of Boards should work in a voluntary and 
unpaid capacity but may nonetheless receive 


reimbursement of expenses incurred. 
- Management 


The management practices of NGOs should 
be of a high standard and aim to strengthen 
institutional capacity and sustainability. These 


should include established procedures for: 


> maximum utilisation and development of 
human resource skills and capacities 
possessed by the organisation, whether 
by Board members, paid staff, volunteers 
of beneficiaries and should be effected 
in accordance with the principle of equal 


opportunities and gender equity; 


> planning and effective management of 


activities, projects and programmes; 
> accountability and transparency; 


> continuous monitoring and review of 


activities, projects and programmes; 


>» regular and rigorous evaluation of 
activities, projects and programmes 
carried out with the participation of 


beneticiaries wherever possible, and of 
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the functioning and impact of the 


organisation as a whole. 
Financial Management 


The financial rianagement practices of NGOs 
should be of a high standard and aim to 
strengthen institutional capacity and sus 
tainability. Issues relating to financial 
sustainability and management of NGOs have 
already been discussed at length in the 


previous chapter. 
Cooperation and networking 


NGOs should work to establish and 
participate in mechanisms, including umbrella 
and NGO network, through which joint 
action, representation of common interests, 
provision of training and support, information 
sharing and co-ordination of activities can be 
pursued. Such common interests may include, 


inter alia: 


> development of common practices and 


standards in reporting and accounting; 


> development of common codes of 


conduct, ethics, policy and practice; 


> development of management practices 


and standards: 


> development of monitoring and evaluation 


practices; 


> provision of professional and legal 
services to NGOs; 


> production of information directories; 


> other cooperative activities, including that 
of monitoring NGO policies and 


practices. 


Democracy: 


In the working group on self-regulation, it was’ 


proposed that a code of conduct should 
provide for full participation of members and 
users inan NGO and stress its acoountability 
to them. In a membership body, it is essential 
that rights of members are respected and that 


there are clear procedures for their removal 


Self Regulation 


in keeping with principles of natural 
justice. 


These guidelines were recommended in view 
of the fact that NGOs cannot be seen and 
addressed in isolation. They focus on the 
actions NGOs can take, both internally and 


externally as a means of selfregulation to 


ee 


enhance their work. 


Conclusion : Plans for Future Action 


On the concluding day of the Conference, 
participants formulated plans for future action. 
It was recognised by all that the role played 
by NGOs in working with and supporting 
governments and intergovernmental 
international authorities has to be complement 
ed by questioning and challenging them. 
Especially in South Asia, the spectrum of 
emerging relationships between governments 
and NGOs is broad. In some countries and 
on some issues, there is open hostility. In other 
countries, and on other issues, recognition of 
NGO achievements is tempered by resistance 
to allow them to participate in affairs which 
are seen as the preserve of governments or 
intergovernmental authorities. But, on many 
issues and subjects, there is at worst, 
best, 
understanding and partnership. Most South 


accomodation and at active 
Asian governments recognise that as long as 
NNGOs operate within the law, their activities 


are legitimate, including those which may at 


times be discomforting. 


Some of the guidelines and recommendations 
put forward by the conference participants are 
outlined below and relate mostly to improving 
the restrictive and cumbersome laws and 
environment under which NGOs work. These 
guidelines are to be followed in order to 


establish a congenial relationship between 


oo 


NGOs and South Asian governments. These 


Gisk 
Creating a Conducive Environment: 


In order to promote voluntarism for NGOs, 
governments should create. an environment 
conducive to their operation. They should lay 
down appropriate legislation and official 
procedures for the registration and public 
accountability of NGOs. These include 


legislation relating to: 


1) Definition: Legislation and official 
procedures established by governments 
should enable the formation and 
operation of organisations which possess 


the defining characteristics of NGOs: 


> voluntary formation and an element 


of voluntary participation; 


> controlled and managed 
independently, but nonetheless 
operated within the laws of society 


as a whole: 


> not for the personal or private profit 
or gain of those who control and 
manage their affairs, and using 
earned revenues in pursuit of the aims 


of the organisation: 


Plans for Future Action 


NGOs should be 
independent while 
operating within the 


law 


» not seltserving: aim to improve the 
circumstances and prospects of 
disadvantaged people and/or act 
on concerns and issues which are 
detrimental to the well-being, circum- 
stances or projects of people or 


society as a whole. 


2) Recognition: legislation and official 
procedures established by governments 


in respect of NGOs should enable 


» NGOs should be independent while 


operating within the law; 


>» NGOs to pursue a variety of 
activities in the course of their work, 


including: 


service and project delivery and 
management, 

mobilising human and. other 
[eSOUICes, 

research and innovation, 

human resource development and 


advocacy, campaigning and reform; 


>» NGOs to operate at local, regional, 


national or international levels: 


>» NGOs to operate under legal 
structures which are appropriate to 
them, including private trusts and 
foundations; notfor- profit limited 
liability companies; associations, co- 
operatives, friendly and provident 


societies: 


>» NGOs to be linked to parent bodies, 
NGOs 


provided these are 


themselves; and to form subsidiary 


bodies in pursuit of their aims: 


» NGOs to secure resources from a 
wide variety of sources in order to 
carry out their work, including private 
citizens, the public sector, the private 


sector and grantgiving agencies. 


3) Consultation 


Governments should at all times 


and partnership: 


endeavour to work in partnership with 
NGQs. This should include open 
information provision and consultation on 
all matters affecting the work or interests 
of NGOs, including consulting them 
before decisions are taken or agreements 
entered into with other parties which may 
affect their work or interests: and 
cooperation on matters of mutual benefit, 
such as seeking funds from international 
and intergovernmental bodies. The 
development of legislation and official 
procedures should also be done in 
consultation with NGOs. 


Frameworks and mechanisms 


Governments at all levels should have 
appropriate frameworks and mechanisms to 
facilitate communication and consultation with 
NGOs and to utilise their experience and 
expertise in the general policy-making process 
and in the planning and design of relevant 
government programmes. The frameworks 
and mechanisms should maximise the use of 
available resources and ensure reciprocal 
transparency, while maintaining the freedom 
and ability of both parties to act 
independently. They may have any or all of 


the following features: 
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a main focal point for NGO/government 
relations in order to facilitate contact 


between government ministries and 


NGOs; 


focal points /desk officers for relations in 
each ministry having area of common 
interest with NGO; 


ensuring NGO representation on relevant 
government working parties and 
committees established to advise on 


matters of common interest to NGOs; 


organising consultative meetings with 


NGOs, and issuing relevant 
documentation to them; 
organising forums which bring 


government and NGO personnel together 
to develop strategies for strengthening 
NGO/government understanding and 


partnership in general. 


Support for NGOs 
Grants and Contracts: 


In providing grants or contracts to NGOs, 


governments should practice guidelines which 


apply to funders of all types. They must 
recognise that NGOs can: 


> 


— 


Provide good value for money, since all 
their resources are devoted to the pursuit 
of their objectives although they should 
not be seen as a cheap option for service 
delivery; 


Pioneer and innovate with new ways of 
working and deal with needs and 
problems that governments are unable to 


respond to as effectively; 


> be efficient and effective programme and 


project managers, because they can often 
moblise human and other financial re- 


SOUICeS; 


The governments should recognise that 
different funding terms and conditions 
should be applied to grants for activities 
designed and managed by NGOs and 
contract fees paid to NGOs for services 
provided for or on behalf of the govern- 


ments; 


ensure that when an NGO is contracted 
io deliver services, | such contacts are 
within the capacity of the NGO and do 
not place a burden on the organisation 
which is greater than it is capable of 
absorbing. Such contracts should not 
undermine the independence of the 
NGO, nor distort its stated objectives and 


purposes. 


Other ways of financially assisting 


NGOs: Governments should also 
support the work of NGOs by: 


> 


granting NGOs exemptions from or 


reductions in taxes and duties; 
facilitating foreign currency importation; 


providing tax relief for donations made 


to NGOs; 


assisting or giving official support for the 
production of directions and handbooks 
which provide information about both 
government and NGOs and their work; 


Plans for Future Action 


A liberal democratic 
environment has to be 
created in South Asia 
through appropriate 
legal instruments that 
should be simple, 
comprehensive and 


technically sound 


> supporting and assisting initiatives which 
aim to improve the work and impact of 
NGOs, and the technical and manageri- 
al capacities and abilities of their staff. 


volunteers and members or beneficiaries. 
Government-established organisations 


Governments may from time to time establish 
national, regional, state or local organisations 
outside the mainstream state institutions to carry 
out certain functions. While these may have 
similarities with NGOs, neither government 
nor the organisations themselves should 
present such organisations as true NGOs. 
Governments should, before establishing such 
organisations or taking over existing NGOs 
to fulfill the desired purposes, consider, in 
consultation with relevant NGOs if existing 
NGOs could carry out the necessary functions, 
or if the organisations could be established 
and operated as independent bodies fulfilling 
all the defining characteristics of true 


NGOs. 


In conclusion, participants agreed that 
inadequacy of laws may be a blessing in 
disguise at times. But, when problems have 
to be encountered due to governmental 
highandedness through policy instruments, 
NGOs often receive major setbacks. The 
problems may compound more when 
thousands of NGOs and INGOs start 
operating at different institutional levels in 
various places and institutional conflicts start 
brewing with no specified body to handle 
the problem. Thus, a perusal of laws and 
policies governing NGOs is urgent. A liberal 
democratic environment has to be created 
in South Asia through appropriate legal 
instruments that should be at least 
simple, comprehensive and technically 
sound. An NGO, once registered in 
any of the countries in South Asia, should 
not find itself losing its identity and 


freedom. Rather, it should be legally 


empowered to operate more effectively and 


ae 


efficiently. 
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COUNTRY REPORTS 


Initially the NGOs 
were oriented to 
relief and 
reconstruction 


assistance 


Bangladesh 


LEGAL ENVIRONMENT OF NGOs IN BANGLADESH : AN ANALYSIS’ 


1.0 Introduction 


Background 


The war of independence and the 
terrible cyelone of 1971 that just 
preceded it stimulated a response from 
Bangladesh that 
coalesced into the NGOs that played 


vital role in the development scene 


subsequently 


today. Bangladesh, from both inside 
and outside, the country moved by the 
suffering of the cyclone victims and fired 
by patriotic zeal to create the new 
country out of the terrible mess left by 
the War of Independence, started to 
organise relief and welfare organi- 


sations. 


Initially the NGOs were oriented to 


relief and reconstruction assistance. 


Dr. Mohammad Tareque? 


They worked on an area basis and tried 
to help communities recover from the 
war and the cyclones (and in 1974, 
the floods) by bringing supplies into 
affected areas and distributing them. 
The impetus was nation building. Some 
influenced by the Comilla experiments, 
and looked to provide a way in which 
peasant farmers could improve their 
prospects through village level 
cooperatives. The government at the 
time welcome the NGOs, and all were 
welcome to try and rebuild the country 
although there was vigilance on the part 
of the Government at destabilising 
efforts supported by inimical states and 
their sympathizers which might be 
masquerading as NGOs. 


By the end of the 70s two changes of 


thinking were occurring amongst the 


|The views expressed in this paper are the author's own and in no way reflect the position of 


the Government of Bangladesh in this regard. 


? Author is a director in the Prime Minister's Office of Bangladesh. 
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NGOs and the Government. On the 
side of the NGOs there was a 
realization that a community 
development approach whereby 
resources were directed at a 
geographically based community, were 
not succeeding in helping the poorest, 


based 
Bangladesh village life, together with 


the class structures of 
the entrenched nature of the jotedar 
(landlord) class, meant that anything 
designed for a community was in fact 
expropriated by the richer and more 


powerful members of the community. 


They therefore started working on a 
target group based approach whereby 
assistance was targeted to the poorest 
member of the community exclusively, 
the target groups were identified by 
landlessness or lack of assets, the assets 
offering then labour for hire more than 


a certain number of days in the year. 


On the side of the Government was a 
desire to regulate the proliferation of 
NGOs and the passing of the 1978 
Foreign Donations (Voluntary Activities) 
Regulation Ordinance which stipulated 
the necessity of government approval 
for the registration of an NGO and 
Government approval of their projects 
and budgets. 


During the 80s the class based 
approach was refined and developed. 
Many NGOs felt that the poor were 
best helped by encouraging them to 


mobilize themselves around issues. 


They usually worked through an 
approach of “conscientization’ 
following the practices of South 
America NGOs who had developed 
the work of Paulo Freire, and expected 
that this would “empower” the poor to 
improve their own lives by demanding 


justice from the State. 


In contrast to the gradual proliferation 
of the target group concept amongst 
NGOs, the mid-eighties brought the 
expansion of the Swanirvar Bangladesh 
movement, which was based on the 
idea that villages should take 
responsibility for their own problems 
and that a “total village approach" was 
needed to bring a community out of its 
situation. The Swanirvar (which means 
“self reliance”) movement was not taken 
any further for lack of political 


commitment. 


In 1986 another event occurred which 
was a milestone for NGOs. The 
Government set up a Land Reform 
Commission to work on issues of Char 
land, and invited NGOs to participate 
in the Khas land distribution programe 
This collaborative 
effort between Government and NGOs 
had potential but did not amount to 
much. (Rahman etal. 1991). 


for the landless. 


About this time the size of the NGOs 
operations was growing dramatically 
and the government machinery through 
which their proposals and projects were 


administered became bogged down. 


During the 80s the 
class based 
approach was 
refined and 


developed 


— EE 


rr A ert ost os amt Bangladesh Report 


1.10 


At this time, in response to NGOs 
demand, the NGO Affairs Bureau was 
set up in July 1990. It reduced the 
bureaucratic steps that had to be 
followed, further categorised NGOs as 
organisations that needed to be 
regulated and controlled by the 
The NGOAB was 
authorized to apply the 1978 and 


Government. 


1982 legislation, but was only given 
authority over NGOs which applied for 
foreign funds. Such NGOs might be 
missionary organisations, schools, 
hospitals as well as development 
organisations and the responsibility for 
the huge number of non-foreign funded 
NGOs (both welfare and development) 
was left with the Ministry of Social 


Welfare. 
Development Issues 


The size of the development task in front 
of the country is truly enormous. A look 
at the 1995 UNICEF Progress of 
Nations Report or the 1995 World 
Development Report tells us that in 


Bangladesh: 


> Per capita income is $ 220 per 
year 

> 122 children per 1000 die 
before they reach 5 years of age 

> Only 47% of children reach 
Grade 5 in school 

> 66% of under 5 children are 
underweight 

> Maternal mortality rate is 600 
per 100,000 


eid 
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> 53% of women have no 
education 
> 66% of all deaths of those under 


5 are due to malnutrition. 


There is an enormous job to be done, 
and one that is beyond the capacity of 
the offices of Government by 
themselves. It is a task for all the people 
of Bangladesh. One example of this 
has already occurred in Bangladesh 
with the campaign for the Expanded 
The 
broad strategy was worked out by the 
Ministry of Health, which then invited 


all interested parties to try and make 


Programme of Immunization. 


sure that the children of Bangladesh 
were immunized against killer diseases. 
NGOs were involved (both foreign and 
indigenous), and also many other non- 
profit organisations of non-government 
societylike the Boy Scouts, the Imams 


of mosques, groupings of film. 


The different roles and ways of playing 
these roles by the NGOs in the socio- 
economic development of the country 
are accepted by the Government of 
Bangladesh to different degrees. 
Generally Government has not 
exhibited much concern when NGOs 
provide services supplementary to 
Government particularly when they 
have been asked to do so by Govern: 
ment. Examples of this are family 
planning, primary health care and the 
projects where NGOs are sub- 
contractors to the government 


programmes. 
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C. 


Growth of NGO Sub-Sector 
and GO-NGO Relationship : 
Broader Policy Framework. 


The NGOAB registers any kind of 
NGO which receives foreign funding 
and this includes many missionary 
organisations Islamic, Christian and 
Buddhist) who run educational and 
health institutions. Furthermore there are 
many members of ADAB [about one 
third] who do not receive foreign funds 
and are not therefore registered with 
the NGOAB. On the other hand the 
Social Welfare Department (SWD) in 
August 1995 had as many as 19,389 
NGOs registered cumulatively since 
1961, some of whom are also 
registered with the NGO Affairs Bureau 
and with ADAB. Finally the Women 
Affairs Department (WAD) have on their 
register 1600 NGOs, some of whom 
are members of ADAB. Neither SWD 
nor WAD have a system of periodic 
renewal of registration’. In August 
1995 NGO Affairs Bureau (NGOAB} 
had 898 registered NGOs, it is here 
we find the bigger Development NGOs 
who handle the bulk of the funds in the 
NGO sector. 


1.14 The development NGOs and the 


Government have grown closer 
together in the recent past. Some 


examples of these follow: 


> The Government has started to 
internalize some of the ideas of 
the Grameen Bank and the 
development NGOs notably in 
the BRDB (Bangladesh Rural 
Development Board) which has 
been reorganised for a target 


group approach. 


> In 1995 the Social Welfare 
Department (SVD) received a 
special grant of TK 50 crore 
(US$ 12.5m]. Women Affairs 
Department (WAD) got Taka 10 
million as against Taka 2.5 


million last year. 


> The Government has also started 
sub-contracting more of their 
work to NGOs. The impetus for 
this came most often from the 
donors who urged the 
Government to collaborate with 
NGOs; and more recently the 


government, on its own 


initiative, have suggested 


“In 1995 the Social Welfare deparatment (SWD) received a special grant of TK 50 crore (US$ 
12.5m). Women Affairs Department (WAD) got Taka 10 milliion as against Taka 2.5 million 
last year. While it is useful to support and fund the activities of these largely village based 
NGOs, a mechanism for systematic monitoring and evaluation of the work of these NGOs 
does not seem to be in place. Based on the experience of past years it should be possible to 


evolve a system which will encourage and promote good performers and weed out inefficient 


ones. 


Based on the 
experience of past 
years it should be 
possible to evolve a 
system which will 
encourage and 
promote good 
performers and weed 


out inefficient ones 
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collaborative ideas to the 
NGOs. There have been some 
tensions involved in doing this 
but many positive results 
achieved. 


The Government established the 
Pallia Karma Shahayak Founde- 
tion (PKSF) in 1990 as a 
financing institution to support 
the credit operations of medium 
and small NGOs. The PKSF 
targets small local organisations 
that operate in one or two 
districts with a demonstrated 
track record of successful micro 
credit operation. It has 107 
NGOs  as_ its Partner 


Organisation who have 


Table | 


organised over one million rural 
landless people under its credit 
programms, 90 per cent of 
whom are women. The present 
number of borrowers is 
217,000 and loan disbursed 
TK. 480 million (February 
1994). The rate of repayment 
is almost 100 per cent. PKSF, 
still relatively small, has earned 
a reputation as a highly 


motivated orgaisation. 


1.13. An overview of collaborative projects 
appear to indicate four major types of 


arrangements: 


joint implementation 


sub-contract 


Growth of Foreign Funded NGOs in Bangladesh 


Number of NGOs 
Registered 


Number of NGOs 


Number of Active 
NGOs 


Brought 


Forward 


1990-9 | 
1991-92 
1992-93 


1993-94 


1994-95 


Source: Compiled from NGO Affaris Bureau data base. 
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> government as financier 
> — donor-defined NGO component 


in government sectoral projects. 


A limited sample survey of collaborative 
projects (World Bank, 1995] shows joint 
implementation to be the most frequent case 
of collaboration (33%) followed by donor 
defined NGO component (29%) . GO as 


financier {13%} and sub-contract (10%). 


1.16 In general collaboration appears to 
work better in social development 
projects like health and education 
involving infrastructure and less so in 
projects aimed at extending the poor's 
access to land, water and forest 
resources. The latter involve stronger 
action against vested groups. The 
government has declared policies and 
specific programmes on extending 
rights over government-owned land, 
water and forest rights to the poor, but 
experience has shown the difficulties 
in implementation which arise from the 


problem of vested interests. 


1.17 A ditferent type of problem has to do 
with the growth of less committed 
NGOs which respond to the demand 
created by donor-specified NGO 
components in sectoral projects. Here 
it seems Government, pushed by the 
donors, has been more interested in 
going through the motions of involving 
NGOs, than any commitment of 
collaboration with them, a pertinent 
example here is the Adarsha Gram 


Project of the Ministry of Land which 


a 
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seeks to rehabiliate landless persons 
in ideal villages using khas land. The 
Project has a donor-specified {and 
advertised) NGO component for which 
56 NGOs were contracted, but 
according to project management AO 
of them have now pactically 
disappeared. There are undoubtedly 
spurious NGOs which will be attracted 
by the market, but which are unlikely 
to operate unless specifically offered 


funding with few questions asked. 


Notwithstanding these deficiencies, 
support for stronger and improved 
collaboration is widespread among 
both Government and NGOs. This is 
strongly underscored by the Asian 
Development Bank TA project currently 
8in operation which aims to 
institutionalise the collaboration process 
through the formation of a Government 


NGO Co-ordination Council (GNCC). 


Two major donortinanced multi-year 
multicomponent projects which have 
given impetus to Government. NGO 
collaboration, are the General 
Education Project and the Fourth 
Population and Health Project. In the 
former NGOs are responsible for non- 
formal primary education with the 
leading role played by the BRAC 
schools. The NGO component 
involves a budget of 8 million US 
dollars. In the latter, NGOs are 
responsible for targeted delivery of 
material and child health-care and 


family planning services to the poor a 
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total of 45 local NGOs are expected 
to be involved under a total budget of 
14 million US dollars. Another sectoral 
project worth mentioning here is the 
National Sanitation Improvement 
Project of the Ministry of Local 
Government which involves 67 national 
and local NGOs. The collaboration 
of BRAC with the Livestock Department 
in the delivery of vaccines is also signif- 
icant in terms of demonstrating the 
potential of Government NGO 
collaboration. 


Methodology: 


1.20 The effectiveness of NGOs as agents 


The Legal Environment 


2.0 Legal Basis 


da. 
ae 
The effectiveness of 
NGOs as agents of 
social change and 
development to a great 
extent depends on the 
OZ 


legal environment in 


which the operate 


The Constitution 


The constitution of Bangladesh is 
characterized, inter alia, by giving their 
citizens the right and freedom to 
associate. The exercise of this freedom 
produces the wide array of 
organisations and associations which 
operate in civil society. Within this 
general freedom to associate, NGOs, 
as one variety of the civil society 
organisations and associations, are 


formed and operate. 


Other basic rights that touch on the 


existence and operation of NGOs are 


pee 
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of social change and development to 
a great extent depends on the legal 
environment in which the operate. This 
paper looks at the existing legal 
environment of Bangladesh that affects 
growth of NGOs and their activities 
and also tries to suggest some 
changes that would optimize the 
NGO sector's contribution to devel- 


opment. 


. The paper is based on document 


analysis and secondary sources of 
information. It is presented within the 
format as suggested by the International 
Centre for NotFor-Profit Law (ICN). 


the right to freedom of opinion and 
expression, the right to due process of 
law, and the right to redress of 


grievances. 


We therefore have a situation in 
Bangladesh where a citizen has a right 
to associate with others to form an 
organisation and pursue social and 
developmental goals. The Government 
concerns itself to see whether the 
exercise of this right infringes any other 
people's rights and whether it will 


possibly infringe the laws of the country. 


When we look at the laws in respect 


of NGOs and NGO activities we need 
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to understand what was the reason for 
their promulgation at the time they were 
made, and whether the same situation 
obtains today. We have to assess 


whether circumstances have changed. 
Types of Organisation 


Bangladesh has a very varied 
Gssociational sector outside of the 
Government composed of different 
kinds of citizen’s organisations. We 
can call these the non-government, non- 
profit organisations of its civil society. 
There is a rich haul of possible actors 
that should be considered one of which 
is NGOs. NGOs are but one amongst 
the following kinds of citizen's 
organisations that are formed by 
customs or under different laws and that 


are neither government nor business. 


> Indigenous kinship organisations 


- gusthi and samaj 


> Induced community organisation 


- e.g. itrigators groups, family 
planning acceptors groups, 


credit groups, etc. 


>» Mass Organisations - for youth, 
for culture, for women and for 


peasants 
>» Private Cooperatives 


> Organisations of Working 


People - organizations of rural 


non-farm self-employed 


labourers like (weavers, 


2.0 


fishermen] - organisations of 
those who own the means of 
production (like factory owners, 
bus/truck owners, country boat 
owners} - organisations of 
employed labourers (trade 


unions} 


(like 


masjid samaj, congregations of 


> Religious Groupings - 
tabliq, followers of pir) 
> Business of 


government 


sponsored trusts and foundations 


> — Service Clubs {like Rotary and 


Lions} 
> District or Thana Samity 


> Humanitarian welfare and 


development organisations 


(often called "NGOs" 


This variety of non-profit organisations 
of civil society that abounds in 


Bangladesh are basically of two types: 


> Membership Organisations i.e. 
those organisations made up of 
members in whose interests they 
act, and to whom they are 
responsible (like cooperatives or 


mass organisations). 


>» — NonMembership Organisations 
- i.e. those organisations made 
up of individuals who have a 


humanitarian desire to help 
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A state with a heavy 
development agenda 
should try and harness 
the efforts of all kinds 
of organisations of civil 
society to help it in its 


work 
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others, and which act in the 
interests of the people they want 
to help (like “NGOs"} 


There are also organisations which 
claim to be helping their members or 
helping others, but which are 
illegitimate, and are, in fact, only 


helping themselves. 


Non-profit organisations of civil society’ 
operate along a spectrum which at one 
end is mainly concerned with Care and 
Welfare be with preserving the status 
quo as it is meant to exit and at the 
other with Change and Development 
i.e. changing the status quo so that 
the poor and disadvantaged do not 
remain in that condition}>. There has 
grown up a subsector of non-profit 
organisations of civil society which 
specialise in the Change and 


Development end of the spectrum. 


A state with a heavy development 
agenda should try and harness the 
efforts of all kinds of organisations of 
civil society to help it in its work. 
Bangladesh, like many countries, has 
a population with great potential, and 
the States, working on its own, will not 
unlock all that potential. If the state 
sets up a conducive and promoting 


environment in which citizens 
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organisations of all kinds can flourish, 
it has a chance of unleashing much 
more potential than can be generated 
by its own efforts. The development 
NGOs represent an important part of 


such citizens organisations. 
Purposes 


The legal framework for NGOs in 
Bangladesh is composed of two 


elements: 


> firstly, the laws under which 
voluntary, non-government 
associations of people are 
incorporated i.e. given a legal 


identity, and 


>» secondly, the laws concerning 
the relationship of such 
associations with the 


Government. 


Neither of these kinds of laws are 
compulsory for an NGO when a group 
of people together form an association 
which is not requesting or requiring any 
assistance from the government, and 
do not need or want to have legal 
identity, then they have no requirement 
to incorporate under a law or to register 


with a government. 


* Civil Society is here used to mean “organisations and their members which are beyond the 


family but which are neither part of the Government nor the for-profit private sector’ 


° Acknowledgements to the very useful book from the Commonwealth Foundation called “Non- 


Government organisations: Guidelines for Good Policy and Practice". 1995. 
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2.10 Voluntary organisations are formed 


OLS 


because the people concerned wish to 
reach certain objectives. When they 
incorporate they look for statutes which 
enable them to reach their objectives 
and which give them the governance 
structure which is recognised by the law 
as being suitable for the kind of 
activities they seek to carry out. One 
of the great difficulties of the present 
laws in Bangladesh as regards 
voluntary organizations is that the 
objectives specified in the available 
laws, in many cases, do not fit the 
objectives of contemporary NGOs. 
This is principally because the original 
laws were framed very many years ago 


before development NGOs existed. 


of 
Registration 


Laws Incorporation/ 


The following laws provide a 
framework for the NGO to exist, and 
give it a legal identity with a recognised 
Governance structure. They also give 
the responsibility for managing and 
directing the organisation to specified 


people. 


The Societies Registration Act, 1860. 
At this time within the Indian Empire, 
Government was becoming relatively 
stable and a variety of associations, 
clubs, and societies for general social 
advancement were being created - for 
promoting literature, science, diffusion 
of political education and charitable 


purposes. The Government of the time 


passed this act to enable these 
organisations to get a legal status. The 
law set out ways in which the 
organisations to get a legal status. The 
Law set out ways in which the organisa- 
tions should be set up, managed, and 


keep control of their accounts. 


2.12.1 This law is the one under which the 


oldest NGOs are registered and is 
administered by the Registrar of 
Societies within the Ministry of 
Commerce. Now-a-days the Registrar 
is rather unwilling to register NGOs as 
societies under this law pending a 
review of the whole legal environment 


of NGOs. 


2.12.2 This law is an enabling law which 


Z.\s 


helps informal associations to become 
legal, established and have a legal 
person which can sue and be sued. 
The range of activities allowed to a 
societies are, however, very out of 
date, reflecting the interests of Victorian 
society in 1861 including for instance, 
the care of scientic instruments and the 
charitable works in which society 
operated at that time. Even though they 
are out of date, the range of activities 
listed in this Act crop up time and again 


in later laws and regulations. 


The Trust Act, 1982. This law was 
created to allow for secular private 
Trusts without disturbing or modifying 
the already existing Muslim and Hindu 
laws for religious trusts. This allowed 
for the creation of an organisation 


where a person or persons had some 
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property which he wanted to entrust to 
a second party to use for the good of 


a third party. 


2.13.1 This law is still in place and is 


p28 2: 


The four Acts are 

enabling legislation 

which allow different 

kinds of organisation to 

be set up to have a 
management structure 

in place to have a legal 

eho 


status, to sue and be 


sued 


occasionally used. It is administered 
by the Registrar of Trusts (a magistrate} 
who registers Deeds of Trust and does 
not involve the Government at all. The 
law does not specify the nature of the 
Deed of Trust which leaves scope for 
the legal instrument to be adapted to 


the variety of cricumstances. 


Cooperative Societies Act, 1925. 
This law was created specifically for 
this specialised form of commercial 


entity, and is not used by NGOs. 


The Companies act of 1913 - 
amended 1994: These laws were 
enacted to give a legal form and status 
to private trading companies. Within 
these laws there is, however a category 
for non-profit companies (section 26 
and 27}, and some NGOs have 
registered themselves this way. This 
provides a very strong legal identity. 
It is the form used by the Polli Kormo 
NGO which 


was created by the Government. A 


Shahayak Foundation - 


company has to be registered by the 
Registrar of companies, situated in the 
Ministry of Commerce, and there are 
clear directives for annual reports and 


accounts to be produced. 


The four Acts are enabling legislation 


which allow different kinds of 


(i) 


organisation to be set up to have a 
management structure in place to have 
a legal status, fo sue and be sued. They 
each allow for a governing body (it 
takes different names in different acts) 
to be formed from people that are not 
beneficiaries of the organisations, and 
who are responsible to take decisions 


on behalf of the organisations. 
Regulation 


The following laws and ordinances do 
not give legal identity to an NGO, but 
are regulations which have been 
introduced to force NGOs to register 
with the Government (whether or not 
they are legal bodies), and to obey 
Government regulations. An NGO 
which was refused registration by the 
Government, but which was still duly 
incorporated under one of the laws 
quoted above, would still, however, be 
an NGO. The following laws and 
ordinances are specific to the 


Government/NGO relationship: 


The Voluntary Social Welfare 
Agencies (Regulation and Control) 
ordinance, 196]. 


rapid growth of voluntary associations 


Because of the 


under Ayub Khan’s martial law regime, 
this ordinance was promulgated to 
control their growth, and to ensure 
registration of these organisations. The 
ordinance required that, every 
organisation which wanted to render 
voluntary welfare services under 15 


specified areas must get registered with 
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the Social Welfare Department. The 
Bangladesh Government adopted this 
same ordinance, and used the same 
15 areas - which do not cover the 
activities of modern NGOs like credit. 
Theyil961 Ordinance was also pro- 
mulgated during a period of martial law 
when the constitution was abrogated. 
This ordinance covers NGOs which re- 
ceive foreign funds as well as those 
who do not, and has been used for 
very large numbers of NGOs. So far 
there has never been no assessment of 
NGOs under this ordinance, and never 
any deregistration. Although widely 
believed to do so, this ordinance gives 
no legal identity to the NGO. 


Under the 1961 legislation the 
Government can interfere with the 
Governance structure of an NGO since 
the Department of Social Welfare can 
suspend the governing body of an 
NGO with no right of appeal to any 
court, while the Governing Body of an 
NGO cannot dissolve the NGO unless 


the Government approves. 


The Foreign Donations (Voluntary 
Activities) Regulation Ordinance 
1978, amended in 1982. During the 
period following Independence, large 
numbers of organisations grew up with 
the intention of offering relief and 
reconstruction assistance, and these 
were in turn supported by large 


numbers of donor 


toreign 
organisations. At the same time there 


were a large number of political parties 


liv] 


which were also receiving foreign 
funding. The government of the time 
(which was a martial law government] 
passed this ordinance, not to stop, but 
to regulate and control the flow of 
foreign funds to voluntary organisations. 
This ordinance does not concern 
organisations not using foreign funds, 


and has nothing to say about them. 


This ordinance has been amended and 
adapted subsequently and is the basis 
for the NGO Affairs Bureau (founded 
in 1990} which is given the authority 
to register and to regulate all NGOs 
which receive foreign funds. As we 
have mentioned previously the question 
of foreign funding, not the activities of 
the NGO, is the 


characteristic, and thus mission 


important 


organisations are involved under this 
ordinance. Under this ordinance 
NGOs have to be approved by the 
Ministry of Home Affairs before they 
can be registered, and have to submit 
5 year plans and individual project 
proposals for approval to the NGOAB, 
as well as getting the NGOAB 
approval to disburse funds for projects 
agreed. All of these points have 
detailed instructions for the amount of 
copies of documents that have to be 
submitted, and the amount of time that 
it will take to get the approval process. 
No NGO will be registered unless 
there is a promise of external money, 
and some NGOs have been 
deregistered if they have not brought 


foreign money into the country. 
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[v) The Foreign Contributions (Regulation) donors to private entities in Bangladesh 
Ordinance 1982. This ordinance tried are, in fact, publicly owned funds for 
to make a distinction between donation which the Government is responsible 
and contribution, and provided more since the funds were given for the 
regulations for the latter, including welfare of the people of Bangladesh. 
requiring that NGO staff received The logic follows that if the Government 
Government approval before leaving is responsible, it has the right to deal 
the country. This has since been with the funds with the full range of 
reduced to the requirement to inform government regulatory controls. 
the NGOAB, not to seek NGOAB 
approval. (ii) The idea that the funds might be used 
for de-stablising the state of 
f. General Powers Bangladesh, and thus the government 
has the right to oversee their use to 
2.18 The Governing Bodies, set up by the make sure that no such de-stablishing 
laws of incorporation to help an is taking place. Registration of an 
organisation realise its objectives, are NGO with the Government, either with 
by these laws subordinated to the the Department of Social Welfare or 
Government who have by these the NGO Affairs Bureau requires 
ordinances, considerable control over clearance from the Home Ministry who 
the NGOs. In many cases there is no are empowered to check whether the 
right of appeal against government organisation concerned is anti-social or 
decisions concerning NGOs. The anti-state. 
Government as we can see from the 
language of the ordinances, deals in (iii). The inexorable desire of a bureaucacy 
projects, rather than programmes and (any bureaucracy) to formulate rules 
deals with specified budgets for pre- and regulations to control whatever it 
planned and time limited projects. The can. Once the Ordinance of 1961 
regulations have difficulty handling a had introduced the idea of control, it 
long term or evolving relationship was not surprising that it expanded 
The idea that the funds between a donor and a recipient irrespective of any political motivation 
might be used for de- organisation which is not linked to a for the government to control NGOs. 
stablising the state of discrete project. The same has been true of the 
Bangladesh, and thus governments desire to control the for- 
the government has the = =2.19 The Government's desire to control and profit private sector until recently. 
right to oversee their regulate the NGOs using foreign funds 
use to make sure that has three bases: 2.20 The application of the rules which 
no such de-stablishing is derive from the ordinances are the 
taking place. (i) | The ideas that funds given by foreign cause of friction between the NGOs 


———— 
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and the Government since NGOs are 
required to submit papers in quantities 
which seem unnecessary, produce 
large numbers of documents for the 
NGOAB which then have to be passed 
to other Ministries which claim the right 
to be involved, and are required to war 
for NGOAB approvals for their 
proposals, their budgets, and their 
disbursement schedules. This often 
means great difficulties for the NGOs 
as they try to juggle available funds, 
government approvals, and the peoples 


expectations. 


The last five years have seen a gradual 
diminution in the quantity of paperwork 
required from NGOs to satisfy the 
Government. Over the years since 
1990 when the NGOAB was created 
there has been a whittling down of the 
bureaucratic requirements for NGOs- 
time periods reduced, documents sub- 
mitted for information, not for approval, 
and petty requirements dispensed with. 
There are still requirements that are 
challenged by the NGOs, however; 


some of these are: 


Applications for registration have to be 


submitted in nine copies. 


Registration of an organisation also 
involves clearance from 
Ministry. 


the Home 
Decision regarding 
registration/will be conveyed to the 
concerned organisation within ninety 


days of application. If the NGOAB is 


not satisfied with the plan of operation, 


(iii) 


liv) 


(v] 


(vi) 


objectives, constitution and report of 
activities to date as a voluntary 
organisation, the Bureau will have the 
right to reject the application. The 
NGOAB also has the power to cancel 
registration of an NGO if if finds that 
the NGO is, in its opinion, engaged 
in activities which contravene the laws 
of the land. But according to present 
rule there is no opportunity for the NGO 
concerned to present its case before 


the order of cancellation is passed. 


The registration is valid for five years 
during which time NGOAB reserves the 
authority to terminate registration. An 
application for renewal of registration 
for a period of another five years will 
have to be submitted to the NGOAB 
six months prior to the expiry of 


registration. 


The NGOAB should complete its 


investigation and registration 
processing formalities within ninety 
days of filing the application. In many 
cases, however, registration gets 
delayed because the NGOAB asks for 
clarification or further information only 
days before the expiry of the stipulated 


ninety day period. 


Once an organisation is registered it 
has to receive prior approval for every 
project for which it will receive foreign 


tunding. 


Once the project proposal is agreed 
the approval to receive foreign 
assistance for the project proposed has 


to be agreed. 
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Once the proposal and the foreign 
funding is approved, further approval 
to disburse the money is required. In 
case of multi-year project, the fund will 
be released for the following year after 
considering the progress of activities 


of the proceeding year. 


Every NGO has to prepare and submit 
an annual audit to the NGOAB within 


Governance 


3.0 Issues of Governance 


Accountability and 
Transparency 


The word accountability has become 
a stick which different players in the 
field of development use to beat each 
other. NGOs, like the Government, 
are often accused of not being ac- 
countable and this is often 
accompanied by accusations of not 
being “transparent”. It is an important 
issue to deal with in the case of NGOs, 
but it is also an issue on which there is 
little consensus, and a great deal of 
contusion. An organisation is 
accountable to those who have some 
legitimate governing function over it. 
It can also, voluntarily, make itself 
accountable to those who do not 
govern it, but whose opinion it respects. 
An organisation which is operating in 
the arena of public trust and 


development would normally be as 


two months after the expiry of the 
financial year. Likewise, the time limit 
for submission of annual reports is three 
months after the expiry of the financial 
year. NGOs have for a long time, felt 
it to be very difficult to carry out this 
requirement in due time, and have 
requested the period should be 


extended to five months. 


transparent as possible to those to 
whom it is accountable. NGOs in 
Bangladesh are required to be 


accountable to five groups: 


> their Governance (this is their 
Governing Body, Trustees, Executive 
Committee etc. depending on the law 
under which they have been 


incorporated) 


> the Government department with whom 


they have registered 


> the public, through the laws that they 


have to obey 
> their donors, whose funds they are using 


> the target group people with whom, 


and for whom, they work. 


Unless, however, they are membership 
organisations (in which case their members 


are the same as their target group) NGOs 
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are not by law required to be accountable to 
their clients. It is a narrow line to tread. 
NGOs are very interested in providing the 
most useful services that are needed by the 
poor and disadvantaged at the same time they 
have their own skills and experiences about 
what works and what does not work, and 
therefore rarely put their clients in the same 
position as their Governing Body - i.e. give 
them the power to decide on programmes. It 
is very important that NGOs listen to the 
people and are sensitive to their feedback on 
how the programs are working, and how suc: 


cessful they are being. 


3.2. Alot controversy about NGOs derives 
not from whether information has 
actually been supplied as required by 
the NGOs but by peoples perception 
as to whether this has happened or not. 
Questions have been raised in 
Parliament in Bangladesh about the 
NGOs and their lack of accountability. 


3.3. Those who accept that the NGOs have 
provided the required information are 
often suspicious that not all the 
information has been supplied, and that 
some information is being hidden or 
kept back. NGOs in Bangladesh, 
except in the fields of Human Rights 
violations which have their own 
requirements for contidentiality, should 
be completely open about what they 
are doing, and an important part of 
this is full disclosure of financial 
information. Annual Reports containing 
annual audits are the most obvious way 


of doing this. 


3.4. An important part of openness and 


information disclosure involves 
disclosure to local government. As the 
Regulations stand at present, NGOs 
must send copies of their reports to the 
DCs. It is very important that NGOs 
inform local government about their 
activities. Increasingly this is being 
handled by monthly DCs development 
forums in which all development actors 
in a District are invited and report on 
their work. This is a very healthy 
should be 


development, and 


encouraged. 


b. Coordination and Quality 
Control 


3.5 lt is obvious that it is in everyone's best 
interests that there should be a structure 
for coordination of the work of NGOs 
and Government, and that both NGOs 
and Government should be interested 
in fostering the best quality ot NGOs. 
No-one gains where the NGOs and 
the Government are at odds with each 


other, and no-one gains if the quality 
NGOs goes down. 


3.6 The possibility of real coordination 
between the Government and NGOs, 
and the possibility of the NGOs 
monitoring their own quality now exists, 
however, with the establishment of the 
NGO Affairs 
Government, and with the acceptance 
of ADAB by the Government as the 
representative organisation for the 
development NGOs. Both of these 


Bureau in the 


It is very important 
that NGOs listen to the 
people and are 
sensitive to their 
feedback on how the 
programs are working, 
and how successful 


they are being. 
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Organisations are not yet fully 
performing these functions, but the 
structure is in place. With the new 
Government/NGO consultative forum 
in place there is a real possibility of 


doing two things: 


moving from a relationship between 
Government and NGOs that has been 
characterized by control, into one 
characterized by coordination and 


collaboration. 


moving from an environment of large 
numbers of atomised and competing 
development NGOs, into an 
environment where the development 
NGOs take responsibility for their 


members performance. 


The openings are now there, but a lot of 
discipline and dedication is needed to bring 


it to fruition. 


3.7 The NGOAB is responsible for carrying 


out all the Governmental functions 
relating to NGO activities which are 
covered by the 1978 and 1982 
Ordinances |i.e. all those matters that 
have to do with NGOs which take 
foreign funding). All Governmental 
tunctions to do with NGOs which do 
not take foreign funding are still the 
prerogative of the Ministry of Social 
Welfare. The aim of NGOAB is to 
ensure quality performance of the NGO 
sector and its accountability. To 
achieve this aim the Bureau is 


empowered to: 


register NGOs, 


> 


C. 


3.8 


process and approve their project 
proposals, 

approve the release project funds, 
approve appointment of expatriate 
officials, consultants and their tensure 
of services, 

scrutinize and evaluate various reports 
and statements submitted by NGOs 
coordinate, monitor, inspect and 
evaluate NGO programs 

identity and approve Chartered 
Accountants for auditing NGO 
accounts 

realise fees/service charges from the 
NGOs 

carry out field level inspections of NGO 
income and expenditure 

maintain liaison with the NGO donor 


agencies. 
ADAB 


ADAB (Association of Development 
Agencies in Bangladesh) started life as 
a forum for international NGOs twenty 
years ago, but has now grown into a 
membership organisation of roughly 
750 development NGOs composed of 
both those who receive foreign funding 
and those who do not, and organised 
at both national, level, and at the level 
of 15 chapters throughout the country. 
It has now become an organisation 
which is representative of the most 
important development NGOs in the 
country with a few exception. Some 
development NGOs the most important 
being ASA and Swarnivar Bangladesh 


have so far elected to stay out of ADAB. 
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ADAB acts as Chamber of Commerce 
of the development NGOs and 
represents their interests to national and 
local Government, the Business Sector, 
Parliament, the media, and other 
sectors of civil society. It offers a variety 


of services to its members: 


> orientation and training to its 
smaller chapter members in how 
to handle the regulatory 
environment of the NGOs. 


> opportunities for involvement in 


national campaigns. 


> a forum for discussion of NGOs 
issues (both through their elected 
representatives on the Executive 
Committee, and through their 
Chapter meetings and Chapter 


committees). 


> opportunities for accessing 
NGO resources that others are 
providing by directing NGOs to 
the source of information, funds, 
training, etc. 


> membership in a democratic 
body which represents their 
interests. 


> a locus for coordinated NGO 
action on disasters or specific 
campaigns. 


ADAB has been successful in bringing 
individual NGOs to think of themselves 
as members of a sector, and having 
both rights and responsibilities by this 
membership. This has largely come 
about by external attacks on NGOs 
which have made them realize the need 


d. 


to band together and develop 
solidarity. ADAB has been prepared 
to be the catalyst for this sense of 
identity, and has realised that the NGO 
sector needs to police itself, and 
improve its quality, if it is not going to 
face the problem of repeated attacks 
from others. It has offered three ways 


of doing this: 


> By drafting and getting 
acceptance among its members 
of a voluntary Code of Ethics 
providing guidelines on NGO 
best practice. 


> By providing a forum for dispute 
resolution between, NGOs or 
groups on NGOs. 


> By supporting and endorsing the 
establishment of secotral NGO 
networks which will, in turn, 
improve professional NGO 
competence in their various 
fields. In this it has worked 
closely with the PRIP Trust which 
has pioneered this work. 


The NGO Sectoral Networks 


Almost since the independence of 
Bangladesh and the explosion of NGO 
activities in the country at that time, 
there have been clusterings and 
groupings of NGOs, around particular 
themes, the oldest ones being VHSS 
(Voluntary Health Services Society) and 
NGOFDWS (NGO Forum for Drinking 
Water and Sanitation). In the last 5 
years many more of these have grown 
up to represent almost the full range of 
NGO activities (e.g. Craft export, 


agricultures, environment, womens 
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The formation of an 
NGO is in itself a right, 
not a privilege, and 
therefore not 
legitimately subject to 
government regulation 


issues, credit, disaster management, 
child rights, literacy etc.) The usual 
function of the networks has been to 
bring NGOs interested in a specific 
issue together to improve their 
professional competence in this field, 
and learn more of access to resources 
that can help them. Sometimes this 
involves training, study tours, inter- 
project visits, discussions - and some 
times further 
programming or advocacy on particular 
issues. NGOs voluntarily join such 


goes into joint 


networks, and the networks can be 
formal and registered, or more informal 
with a rotating secretariat and a loose 
council. In many cases such networks 
want to know about the policies and 
practices of Government in the fields 
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Fiscal Policies and NGOs 
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Macro-Policy Issues: 


The interface between the governments 
fiscal policy and the NGO operations 
are expanding and deepening over 
time, primarily because of 
diversification of NGO operations, and 
in particular their involvement in 
commercial ventures. We need to look 
at a policy that can accommodate 
NGOs both as “private sector" entities 
and “non-profit” organisations. And we 
also need to look at the effects of NGO 
activities to see whether they are 
increasing or decreasing the income of 
the state by taxes or fees. The questions 


we need to consider are: 


4.2 


of their interest, and want to arrange 
meetings with Government officials. 
Sometimes a secretariat is formed 
which becomes an organisation in its 
own right, and is given the mandate 
by its members to speak to Government 
on their behalf on sectoral matters. This 
has been the case with, for instance 
CAMPE (on non-formal education 
issues) and NGO Forum on Water and 
Sanitation (on sanitation) 


Concerning quality control of the 
NGOs the ADAB Code of Ethics is a 
good start. It will enable the NGOAB 
to minimise its role in day to day 
supervision of NGO work, because 
there will be a mechanism for self 
regulation of the NGO sector. 


> Does the current tax regime in 
Bangladesh stifle NGO initia- 
tives or provide incentives for 
them? 


> Do the taxation policies make it 
difficult to receive goods or 
tunds donated from overseas? 


> Do hinder local 


philanthropy or 


they 
income 


generating activities of NGOse 


> Might tax exemption for NGOs 
increase the risk of abuse? 


The formation of an NGO is in itself a 
right, not a privilege, and therefore not 


la 


Laws, Rules & Regulations for the Voluntary Sector a 


legitimately subject to government regu: 
lation; if, however, the NGO requests 
special fiscal privileges this may result 
in greater government control. The 
general thrust of the fiscal policy reform 
measures currently being implemented 
in Bangladesh, however, are towards 
decontrolling, liberalization and 
privatization. These are essentially 
based on the desire to reduce the 
discretionary authority of Government 
officials in order to reduce rentseeking, 
and promote economic activity. NGOs 
think that they should be treated equally 
as the private profit sector. While 
therefore NGOs may seek special 
privilege based on the fact that they 
are non-profit development agencies, 
they can expect fo operate on the same 
"level playing field" as other private 


sector organisations. 


Specific Taxes, and Their Effect 
on NGOs 


Income Tax: The Income Tax 
Ordinance in 1984 replaced the 
Income Tax Act of 1922. The new 
ordinance seeks to simplity and re 
arrange the existing income tax laws 
without impairing its effectiveness. 
Subsequently, the Finance Act of 1992 
brought a good number important 
changes in the Income Tax. Ordinance 
of 1984. The primary objectives of 
the changes to increase the collection 
of direct taxes by widening the tax net 
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and decreasing the tax rates. None 
of these documents identify, NGOs as 


a special category of assessee. 


Personal Income Tax: Personal income 
tax of the NGO employees is usually 
institutionally handled. As a matter of 
practice, the NGOs deduct personal 
income tax at source from the salaries 
of their eligible personnel and submit 
the same to the tax department. For 
all practical purposes, the amount 
accruable as perusal income tax of the 
NGO employees is reimbursed by the 


respective organisation’. 


Corporate Tax: |In theory, all not for 
profit” organisations are exempt from 
corporate tax and usually NGOs in 
Bangladesh are not required to pay 
corporate income tax. However, lately 
(since 1989-90), a number of large 
NGOs has been served with income 
The NGOs 


have refused to pay and have ap- 


tax assessment notices. 


pealed to the tax tribunal. The major 
point of dispute relates to transfer of 
surplus (profit) from commercial ventures 
(either registered separately from the 
NGO, or operated as a project 
within the core programme of the 
NGO} to the institutional budget of the 
NGO. Tax officials have checked 
the audited accounts of a number of 
NGOs and had doubts about the 
bonafide nature of the income and 
expenditure allowable to charitable 


organisations. 


ee ee 
—_ 
—— SS SS SS A Sc 
—— 


® Currently (FY 96) the tax exempt limit for individual income tax is Tk. 55,000, while the 
highest tax rate is 25%. 
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What holds Indian 
democracy in place is 
not political but civil 
society. It is the 
campaigns fought by 
ordinary people in 
ordinary locations 
which sustain the 
struggle for demo- 


cratic justice. 


India 


LAWS AND REGULATIONS FOR THE VOLUNTARY SECTOR IN SOUTH ASIA: 
“THE INDIAN SCENARIO” 


PREFACE: 


The Voluntary Sector and its 
discontents: 


A prefatory comment on the role of NGOs 


outside their incarnation as legal entities, 


recipients of funds and claimants of tax 


deduction is needed. In this context, the pivotal 


role of NGOs needs to be specially 


understood. 


One might consider the following: 


a) 


The age-old distinction between civil 
and political society has been over- 
written in favour of the later. Political 
society stalks over India, leviathan-like 
in its posture and full of disease in its 
body politics. Given the relative 
collapse of the formal institutions of 
democracy, political society is riddled 
with a lack of accountability and demo- 
cratic sensitivity. Political parties have 


no financial accountability and do not 
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observe even the legal accountability 
which is ordained by their constitutions 
- much to the chagrin: of Mr T.N 
Seshan, the Chief Election Commission- 
er , who, in the Janata Party Case 
(1994), reminded them of their legal 
accountability. Elections - rather than 
day-to-day accountability - signal the 


temper and tone of Indian democracy. 


What holds Indian democracy in place 
is not political but civil society. It is the 
campaigns fought by ordinary people 
in ordinary locations which sustain the 
struggle for democratic justice. Yet, the 
complexity of modern democracy 
requires some of this activity - though 
not necessarily all of it - to take the 
form of institutions which can be the 
repositary of knowledge, power and 
initiative which can partake of 
democratic discourse, strengthen its 
content and make “people” and not just 
politicians the spokespersons of Indian 


democracy. 
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c} Over the past few years, we have seen 
that NGOs {or Social Action Groups 
[SAGs}) have moved from the "welfare" 
model to the “activist” model. The 
welfare model is founded on notions 
of marginality: the welfare-oriented 
SAGs were suppossed to supplement 
the shortcomings and shortfalls of the 
State 


programmes became more entropic 


programme. But, as the 
and misdirected by corruption, the 
“welfare” medel had to transit into an 
activist mode (which, in its best form) 
provided avenues for people to fight 
for their claims of justice. Unfortunately, 
so much of our laws and policy 
continue to be based on the concept 
of "welfare" rather than by activism. 
An example of this is the "tax" definition 
of charity which is based on an old 
English decision of 1894. 


d) What is equally significant is the fact 
that “politicians” and the “State” have 
been very wary of NGOs. The State 


has tried to: 


i squeeze the SAG movement into the 


neat legal categories; 


ii) build in forms of accountability which 
has less to do with the internal 
democracy that a SAG owes to itself 
and more to do with the insidious 
oversight which the State wishes to 
impose on NGOs. This is self-evident 
from the manner in which the Foreign 
Contribution Regulation Act (FCRA) rules 


are operated and which strikes terror 
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within SAGs over small niggly details 
— which often brings their operations 
to a halt (an example of this was the 
blitz-krieg against SAGs in the mid- 
eighties); 


iii) control of the flow of State funds in 
ways that suffer a sense of disaster for 
notions of public accountability (an 
example of this is implicated in the 
recent controversies over the distribution 
of funds by an Indian government body, 
Council for the Advancement of Rural 


Technology (CAPART); and, 


iv) control the flow of both “indigenous’ 
and foreign funds inways which 
make the State much too crucial a 


decision-maker in respect of the flow 


of funds. 


Oversight and control rather than 
democratic accountability and the 
opportunity to breathe are 
countenanced in every aspect of the 


working of the apparatus of control. 


e} The legal form of SAG activity is sought 
to be placed within the legal categories 
of “trusts” (under the Trusts Act), 
“societies” (under the Societies 
Registration Act, 1860}, 


“corporations”, and the like. 


But, much public activity takes the form of 
“unincorporated associations", i.e. people 
getting together to do things a) whether 
spontaneously b] as part of a shorHterm or 


long-term campaigns c} as platforms which get 


people together — trace their strength and 
pedigree to such a coming together of people. 
These activities go back to the campaigns of 
Gandhiji and Ambedkar {and let us spare the 
cynicism of today) and traces their strength 
and pedigree to such a coming together of 
people. 


The “law” with its typical lack of imagination 
for the free flowing of democratic forces fails 
to recognise this fundamental life-force of - 


and, indeed, any form of Indian democracy. 
INTRODUCTION: 


The Revolt of 1857, variously described as 
the “Sepoy Mutiny” and the "First War of 
Independence", caught the British Imperial law 
and order machinery in India by surprise. After 
the rebellion was crushed with an iron hand, 
an analysis of how it happened led to what 
was an amazing discovery for the British 
Government! The colonial masters realised that 
the intellectual underpinings of the rebellion 
came from the numerous arts and culture 
societies that had sprung up in India in the 
middle of the nineteenth century. To their utter 
horror, analysts discovered that most of these 
societies served as front organisations for 
radical elements attempting to free India of 
the British yoke. Thus, two years after the 
rebellion was put down in 1858, the Societies 
Registration Act of 1860 was born - a 
provision that required all associations of 7 
or more people to be formally registered with 
the government. This Act was modelled after 
the English Literary and Scientific Institutions 
Act, 1854, and it was hoped by the British 
Government that it would be able to monitor 
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and prevent the proliferation of insidious 
activities. 


India became a free country in 1947. 
However, it remains an abiding irony that 
even a century and a half later, the 
Government of free India uses the same 
provision ~ the Societies Registration Act, 
1860 - to monitor and control the formation 
of service-oriented non-profit voluntary 
organisations. In fact, at present, the Provisio 
has been fortified using additional legislation 
like the Public Trust Act, the Foreign 
Contribution Regulation Act (1976) and the 
Income Tax Act (1961). These Acts have 
contributed a great deal in making the 
problems faced by voluntary organisations in 
India more back-breaking and tedious. Various 
provisions in each of these Acts have proved 
to be major hindarances in the effectiveness 
of work carried out by non-profit voluntary 
organisations. In fact, the manner in which 
these laws operate have led to a chequered 
relationship between the Indian Government 


and the voluntary organisations. 


This India report, prepared for the South Asian 
conference on the “Laws and Regulations for 
the Voluntary Sector in South Asia" aims to 
identify and review the major provisions and 
policies in each of the above-mentioned Acts 
which have proved to be irritants constraints 
in the functioning of the voluntary sector in the 
Indian scenario. It also aims to suggest 
appropriate amendements/changes in the 
laws and regulations governing the voluntary 
sector. Moreover, it seeks to mobilise voluntary 
organisations to exert pressure on the Indian 


Government to review the existing Acts and 
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suggest appropriate amendments, changes 
and removals as and where required. Such a 
redressal of grievances of the voluntary sector 
by the Indian Government would provide the 
much-needed succor which has been sadly 
lacking in the Indian voluntary scenario 
since 1860, when the first Act came into 


force. 


Various recommendations have been 
suggested at the end of each Act. It should 
be borne in mind that these recommendations 
are purely based on the understanding of the 
Acts by the author and through discussions 


with other experts on the subject. 


THE SOCIETIES REGISTRATION ACT 
AND THE PUBLIC TRUST ACT : 


The Societies Registration Act, 1860 and the 
Public Trust Act was set up to register 
organisations working in the literary, scien 
tific and charitable fields. The Preamble for 
the Societies Registration Act states that 
‘Whereas it is expedient that provision should 
be made for improving the legal condition of 
societies established for the promotion of 
literature, science, or the fine arts, or for the 
diffusion of political education or for charitable 
purposes”. But, what the Societies Registration 
Act as well as the Public Trust Act fails to 
recognise even in the present context is that 
they do not cover organisations working in 
the area of developmental support and 
activities. Thus, at present, there is no seperate 
legislation under which voluntary organisations 
working in the field of developmental activities 


can register themselves. 


Moreover, the nature of voluntary 
developmental work and their activities has 
changed significantly since the inception of 
the Societies Registration Act and the Public 
Trust Act. Developmental organisations now 
encompass a wide-ranging field of activities 
and includes designing and implementing 
innovative developmental programmes in 
various sectors of development. It also includes 
work in the various areas of research, 


reporting, documentation and training to 


support grass-foot initiatives and also involves - 


high technical and technological outputs. But, 
the Societies Registration Act, which was 
initially conceptualised as a membership entity 
for professional and faternal associations 
dealing in areas of literature, charity and 
science, has been used in recent years for 


entry of development implementing agencies. 


A survey of other existing Acts ~ the Indian 
Trust Act (1882): the State Trusts Acts in 
Maharashtra, Gujarat and Madhya Pradesh; 
and, the West Bengal Societies Registration 
Act (1861) - also shows that there is no 
legislation enabling entry of developmental 
organisations. The Indian Trusts Act covers 
private trusts and trustees and was historically 
created for putting in trust property which could 
be used for public purposes. It was also 
passed to define and amend the law relating 
to private trusts and trustees. As such, it is 
inappropriate for dealing with developmental 
organisations. Similarly, the West Bengal 
Societies Registration Act and the State Acts 
of Madhya Pradesh and Maharashtra deal 
specifically with issues related to public trust, 
with an emphasis on the religious, scientific, 


literary and charitable fields. 


The nature of 
voluntary 
developmental work 
and their activities has 
changed significantly 
since the inception of 
the Societies 
Registration Act and 
the Public Trust Act 
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Restrictions and Difficulties Under the Existing 
Acts for Voluntary Organisations: There are 
severe restrictions and difficulties in operation 
under the existing framework. These restric: 


tions exist both in the legal and operational 


fields. 


In the legal field, the difficulties which exist 
are manifold, since these Acts do not contain 
any legal provisions under which 
developmental organisations can come into 
operation. Thus, the operation of these Acts 


are not designed to cover their activities. 


In the area of administrative or operational 
activities, several difficulties arise and these 


are illustrated as follows: 
a) Registration: 


1. Some registering organisations find 
faults with the existing Memorandum 
of Association, which is basically the 
charter of a society and sets out its 

constitution. Its main purpose is to 

enable the members who deal with the 
society to know what its permitted 
range of enterprise is. It should be 
made obligatory that whatever faults 
the members find and raise with the 
Memorandum of Association should be 


challenged formally. 


2. Another difficulty arises in clearing the 

“name of the — society". The sponsors 
are asked to give affidavits that the 
name proposed by them does not 
already exist. In the absence of such 


an affidavit, the registering authority 
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takes its own time to write to various 
officers. Administrative backlogs and 
redtapism in India ensures that such a 
process takes a long time. This process 
can be — simplified through 
computerisation of records and fixing 
a time limit within which, objections, 


if any, should be reported. 


The process of registering of an 
organisation, as mentioned above, 
takes a very long time. In Delhi, for 
instance, this can take upto a year. The 
process is also not helped much due 
to inefficiency and corruption. It, 
therefore, becomes necessary that a 
time limit should be ensured (60 days), 
within which period the documents 
and other details necessary for 


should be furnished by 


the society. These requirements should 


registration 


be clearly published and made uniform 


in all the Indian States. 
Operations: 


In India, legislation on registration of 
societies or regulation of trusts confers 
extensive powers on the registering 
authorities under which they call upon 
the societies to submit reports, records, 
furnish details of accounts and seek 
unlimited information on operational 
details. Such activities hinders the 
working process of voluntary organis- 
tions and subjects them to unnecessary 
harassment, It is absolutely imperative 
that only such information which is 


relevant for government purposes and 
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necessary for the authorities to perform 
their duties entrusted to them under the 
Acts are called for from voluntary 


organisations. 


In some Indian States, it is necessary 
that operating societies seek fresh 
registration at the end of a specified 
period (in this instance, five years). This 
piece of legislation is not provided for 
in the Central Legislation and is a 
source of unnecessary harassment and 
expense for the societies. In fact, in 
some states like West Bengal and Uttar 
Pradesh, NGOs have to register each 
year! Such a periodic re-registration of 
societies should be abolished. 
Moreover, action can be taken by the 
authorities against any society which 
engages in malpractices. Thus, it is 
not imperative for organisations to 
provide and furnish bonafides every five 
years or at the end of a specified 


period of time. 


Submission of an audited statement of 
accounts entails a lot of expenses and 
other problems, especially for small, 
rural and remote organisations which 
cannot employ trained accountants and 
auditors to submit their accounts. It 
would be helpful if such an obligation 
is limited to bigger organisations which 
have more resources at their disposal. 
For smaller rural and remote 
organisations, the office bearers may 
themselves attest the accounts, take 
responsibilty for their veracity and 
submit them to the prescribed 
authorities. 
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In India, politics assumes different hues 
and colours from State to State. At 
times, registering authorities get in- 
volved in dealing with disputes in the 
election of office bearers of a particular 
society or the other. Since these office 
bearers may belong to a different 
political party from the one the 
registering authority belongs to, it 
imparts a political hue to the whole 
process. It should be laid down that 
election disputes be settled by Civil 
Courts and not by the registering 
authorities, who, at the local level, tend 
to be biased in favour of ruling politcial 


parties. 


Various States have different provisions 
relating to payment of salary/ 
honorarium to members of the 
organisations and societies. It is 
necessary to adopt a uniform policy in 
this regard and adopt safeguards to 
prevent abuse and mismanagement of 
allotted funds. 


Provisions to Deal with 
Extreme Cases: 


The Societies Registration Act and the 
Public Trust Act contains certain 
legislations to deal with extreme cases. 
The nature and severity of these 
legislations vary from State to State. 
But, there are some aspects on which 
a common national policy is clearly 
required. For instance, in the South 
Indian State of Tamil Nadu, a current 
legislation exists by which management 


of a registered society can be taken 
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Registration under the 
proposed legislation 
should be voluntary in 
nature and confined to 
developmental 


organisations. 


over by the State Government through 
a designated officer who is not 
necessarily a public servant. On the 
grounds of political considerations, 
such a legislation is objectionable. 
While there is no objection of a State 
Government taking over a society in 
extreme cases of misuse, such a 
legislation is objectionable on the 
grounds that there should be no 
provision for an officer to take over any 
such society. Experience has shown 
that such provisions applicable to local 
bodies and cooperatives has not 
yeilded satisfactory results. It is a fervant 
wish that such an experience does not 


overtake voluntary agencies. 


A uniform policy throughout India is also 
necessary by which powers of 
dissolution of a registered society can 
be vested in Civil Courts rather than in 
the registering authorities, who offen act 
under politcial influence and personal 
bias and tend to impart a partisan hue 


to the whole process. 


A very important aspect on which 
legislation specifically needs to be 
framed is in the area dealing with 
developmental organisations. This is 
absolutely imperative on the ground that 
the existing legislations only deal with 
societies who are engaged in cultural, 
literary, charitable and scientific work. 
Such a proposed legislation should be 
national in scope and leave enough 
scope for the State authorities to 


formulate their own legislations, 


provided such legislations do not 
contravene the provisions of the Central 
Legislation and that nothing should be 
introduced in the State Legislation that 
is inconsistent with the spirit of the 
Central Legislation. Such a proposed 
legislation will cover the three main 
aspects of registration, operations and 
management of extreme situations 


including cancellation and dissolution. 
Recommendations: 


Registration under the proposed legislation 
should be voluntary in nature and confined to 
developmental organisations. These voluntary 
organisations should be broad-based in its 
tield of operations and satisfy the requirements 
of public accountability and social audit, 
especially in terms of how the organisations 
are managed and the funds are utilised. 
Specific guidelines for these purposes should 
be spelt out in the Central Legislation, after 
prior consultations with the voluntary sector. 
In case of grass-root organisations, the 
procedures for evolving and ensuring public 
accountabilty may take a local shape. Public 
disclosures and local relevance can be 
ensured, for instance, by sending statements 
of accounts and annual reports to a local 
body. In the case of state or national-level 
organisations, other provisions can be thought 
of. For instance, priviledges and concessions 
under relevant provisions on taxation, on 
receiving foreign funding, etc., should be 
made available automatically or after 
satisfying minimum procedural requirements. 
Such requirements should be transparent and 


easy to comply with. All of the above is 
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absolutely imperative since the invaluable 
work of voluntary organisations strengthens the 
demand for it to be distinguished from other 
organisations and hence, seperate legislations 
should exist for them under the Societies 


Registration Act. 


FOREIGN CONTRIBUTION 
REGULATION ACT,(FCRA) 1976: 


Throughout the world, the receipt of funds from 
foreign sources for religious, educational, 
cultural, scientific and other kindred purposes 
has been an accepted and widely prevalent 
practice. Such funds have helped build and 
establish institutions of repute for constructive 
and laudable purposes. But, in recent years, 
many a doubt has surfaced as to the manner 
in which funds recieved from abroad have 
been utilised. In India, the media abounds in 
stories of diversion of funds received from 
abroad for other purposes other than the ones 
mentioned above. Thus, the Foreign 
Contribution Regulation Act was introduced 
as a Bill in 1973. After closer scrutiny, the 
Bill became an Act by the Joint Select 
Committee of Parliament in 1976. Basically, 
this Act was an excess of the Emergency, 
aimed at crippling Gandhian institutions which 
supported Jayprakash Narayan's movement 
against the former Prime Minister, Mrs Indira 
Gandhi. This Act contains salient provisions 
designed to ban receipt of foreign funds by 
certain specified individuals /associations/ 
organisations/acceptance of foreign 
contributions / hospitality / by persons 
occupying important positions in public life. 
Prior permission for receipt of foreign 


contributions and to enjoy foreign hospitality 
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and maintainence of proper records and 
accounts by organisations are stipulated in 
the Act, so as to facilitate the verification of 
the source, the amount received 
and the manner of spending of the funds 


received. 


Due to certain shortcomings and practical 
difficulties in the operation of the Act, the 
Indian Government brought about 
comprehensive amendments to the Act in 
1984. The amendment seeks to enlarge the 
defination of “Foreign contribution” so as to 
include contributions received by an 
organisation from foreign contributions 
received by another organisation; enlarge the 
definition of the term “political party” so as to 
include political parties in the State of Jammu 
and Kashmir and political parties not covered 
by the Election Symbols (Reservation and 
Allotment) Order, 1968; impose the condition 
of prior permission of the Central Government 
by certain organisations which fail to file timely 
returns or file false returns; empower audit of 
accounts by gazatted officers in order to 
ensure propriety of receipt and use of foreign 
contributions obtained by certain associations; 
and, to include a Judge and a government 
servant for purposes of the ban on receipt of 
foreign funds under Section 4 and for other 


purposes of ihe Act. 
In its totality, the Act stipulates that it is : 


"An Act to regulate the acceptance and 
utilisation of foreign contribution or foreign 
hospitality by certain persons or associations 
with a view to ensuring that parliamentary 


institutions, political associations and 
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Certain provisions of 
the FCRA are totally 
opposed to the 
functioning of 
voluntary 
organisations in India, 
so much so that day- 
to-day functioning of 
voluntary 
organisations becomes 


problematic 


academic and other voluntary organisations 
as well as individuals working in the important 
areas of national life may function in a manner 
consistent with the values of a sovereign 
democratic republic, and for matters 


connected therewith or incidental thereto". 


Some of the sections which are of relevance 


to the voluntary sector are: 


Section 2 (c) defines the term “foreign 


contribution": 


Section 3A deals with the procedure for 


application of registration; 


Section 4 (a} states the term under which 


foreign funding is given; 


Section 6 (1) defines the type of organisations 
which are entitled to an FCRA: 


Section 8 (b) and 8 (2) deals with accounts 
which are to be maintained, exclusively for 
foreign contribution recieved and utilised and 
yearly accounts which are to be duely certified 


by a chartered accountant; and, 


Section 11] (1) deals with prior permission of 
the Central Government by an organisation 


who wants to obtain foreign funding. 


However, certain provisions of the Act are 
totally opposed to the functioning of voluntary 
organisations in India, so much so that day- 
to-day functioning of voluntary organisations 
becomes problematic. Some of the basic 
problems encountered by voluntary 
organisations in the wake of the FCRA are as 


follows: 


a) = Registration: 


At present, the procedure of registration for 
an FCRA states that non-governmental 
organisations have to send in an application 


made in Form FC-8, alongwith the details 


“required as per Rule 3A of the Act. However, 


the Indian government has not stated any time 
limit for the disposal of such applications, so 
much so that in certain cases, disposal has 
not been given even after three years. 
Voluntary organisations are also refused 
registration at times on the ground that they 
are too new to be registered under the Act. 
There have been instances when voluntary 
organisations then apply for grants from 
various governmental departments and are 
refused on the grounds that they lack a 
minimum of three years experience essential 


for obtaining such a grant! 


At times, government discretion also allows 
certain new organisations to be registered 
while older organisations, who have applied 
before, are relegated to queing up in the 


sidelines. 


it has been offen seen that certain factors 
operate when an organisation seeks 
registration under the Act. Government indif- 
ference and arbitrariness is just one of the 
factors. For instance, the South Asia Human 
Rights Documentation Centre, based in New 
Delhi, has applied for an FCRA but has never 
been granted one, though suitable reasons 
for its denial has never been provided by the 
Home Ministry. Police enquiries, harassment 
and corruption by offcials dealing with the 


registration are some ot the other factors. 
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Delays in sending replies as also a lack of 
well-defined criteria and procedures in 
selecting, accepting and rejecting registration 
forms are some of the serious problems Indian 
voluntary organisations face while applying 
for a registration. 


b) Prior Permission: 


In the aspect of ‘prior permission’, voluntary 
organisations face some major hurdles. At 
times, applications for prior permission are 
rejected by the authorities without any reason. 
Some are granted prior permission for only a 
part of the total amount applied for. There 
have been instances of prior permission been 
granted for the first instalment and long delays 
involved in securing the second or even being 


faced the risk of rejection. 


Evidences, at present, show that the 
department dealing with FCRA are not utilising 


any set criteria or procedure in systematically 


scrutinising applications recieved for prior 


permission. 
c) Reporting: 


The revised FC-3 form stipulates several heads 
of expenditure for purpose-wise utilisation by 
rural 
development and agriculture. Recently, the 


FCRA authorities have started sending notes 


voluntary organisations, eg., 


to certain organisations, asking them to clarify 
what is meant by “rural development"! It is 
indeed ironical that when the Home Ministry 
has itself made the categorisation, it should 


again ask organisations to define those very 
categories! 


I 


Form FC-6 is so designed that the filing of the 


same is quite cumbersome. 


Moreover, several organisations, in the past 
few years, have recieved instructions from the 
Home Ministry that it should send “nil” reports 
of Form FC-3, even if those organisations have 
not recieved any grants in that year. This has 
never been stipulated either in the Act or in 
the Rules. 


d) Bank accounts: 


FCRA states that any organisation recieving 
foreign grants should do so in only one 
approved bank account. This, in itself, creates 
problems. Many agencies work in remote 
corners, away from the headquarters. Thus, 
for the parent organisation to transfer funds to 
its agencies’ bank accounts proves to be a 
herculean task considering the fact that cash 
payments in excess of Rs 10,000 cannot be 
made to other bank accounts standing in the 
name of the organisation. It is time that the 
Ministry realises that operating from one 
specific account for all transactions creates 


insurmountable problems. 


It is imperative that an organisation which has 
different agencies working in various places 
should be allowed to operate with their own 
accounts since funds are required at short 
notice at times and these cannot be dispersed 


from a centralised account. 
e) Cancellation: 


Furthermore, voluntary organisations often run 
the risk of their FCRA being cancelled. Several 
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The FCRA and its 
jurisdiction should fall 
under the Finance 
Ministry and not under 
the Home Ministry 


cancellations have been reported, either in 
“public interest” or for those orgnisations which 
are being construed as being of a “political 
nature”. Sometimes, complaints against an 
organisation to the FCRA authorities by 
disgruntled persons may also result in such 


cancellations. 
f) Intimidation and Harassment: 


The Home Ministry often requests the 
Intelligence Bureau (IB) to investigate 
organisations and report back. Generally, the 
IB sends a lower staffer such as a constable, 
for such investigations. Reports have been 
recieved from various organisations in which 
it has been categorically stated that 
harassment and threatening has become an 
open game, specially if the organisations do 
not concede to the demands made by the 
investigating authorities. Failure to concede 
to these demands leads to negative and 
distorted reporting by the investigating 
authorities to the Home Ministry. 


g) Reporting of Bank Interest: 


There have been instances of voluntary 
organisations recieving threatening letters from 
the Home Ministry to report bank interest 
earned by an organisation. However, bank 
interest is not foreign exchange earned under 
the definition of the Act and therefore, is not 
subject to reporting. Though the FCRA 


authorities had agreed to scrape this demand 


~ way back in 1988-89, it has since, cropped 


up again. 


h) Staff Salary and Administration: 


Certain objections are raised by the Home 
Ministry about the way in which the funds 
recieved have been utilised by the 
organisations concerned. One organisation 
was told not to spend more than a certain 
percentage of its funds on staff salary and 
programme administration. Yet another was 
told that the level of expenditure incurred by 
them is too high! Such observations are clearly 
beyond the purview of FCRA scrutiny since 
any organisation is entitled to spend the funds 
recieved from the donors for the activities 
specitied by them. 


Recommendations: 


Judging from the above, it can be clearly seen 
that major hurdles exist in the way of recieving 
foreign funding by Indian voluntary 
organisations. Hence, the following 


recommedations are necessary: 


1} In the area of registration, voluntary 
organisations are of the opinion that any 
application for registration referred to in 
sub-section (1) of Section 6 made in form 
FC-8 should be disposed of within 90 
days of reciept and an extended period 
of 30 days. Within the expiry of such a 
period, the application will be deemed 
to have been granted by the central 
government. In case of rejection, reasons 
for the same should be clearly stated in 


the communication. 


2) In the case of prior permission also, the 


above recommendations are applicable. 
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3) It is absolutely essential that operative 
freedom be granted to open and operate 
subsidiary accounts into which foreign 
contribution originally credited into the 
approved account are transferred. This 
should be made operational unless the 
concerned organisation agrees fo receive 
funds only through one of the branches 
of a bank as it may specify in its 
application for such registration. It is also 
necessary to mention in this regard that 
the FCRA and its jurisdiction should fall 
under the Finance Ministry and not under 


the Home Ministry. 


A) The Home Ministry should clarity with a 
ruling that interest earned out of foreign 
funding need not fall under the purview 


of income tax returns. 


5) The FC-3 statement, which is currently 
send to the Home Ministry within 60 days 
of the closure of the year, should be 
extended to seven months. This is 
imperative because of operational 
difficulties in submitting such a statement 


in such a limited period of time. 


6} Attimes, NGOs have to utilise local funds 
to meet their needs until the next batch of 
funds arrive. It is suggested that the 
Government allows such a temporary 
deployment of local funds to carry on the 
programmes uninterrupted, provided such 
transactions are recorded in the cash 
books and ledger accounts and 


scrutinised by auditors. 


Indian laws allow any person abroad to send 


= lt~™~™””” Se 


remittances to an Indian citizen and such 
remittances now exceeds US$ 6 billion a year. 
Apart from this, the havala market handles 
billions more. These are the unchecked 
conduits used by dubious characters and 
which the law and order machinery needs to 
check upon. FCRA has only prevented genuine 
NGOs from getting funds and has enabled 
FCRA authorities to extract enormous bribes. 
It has been seen that voluntary organisations 
in India are facing tremendous problems due 
to the FCRA and all that it espouses. In fact, 
this Act is the most stringent among all the 
Acts and has caused great operational 
difficulties to many an organisation. As Mr 
Ravi Nair, Executive Director of the South Asia 
Human Rights Documentation Centre states 
"even if our organisation is granted an FCRA, 
we still will not be free from its shackles”. This 
statement goes a long way to prove that this 
Act indeed has some major defects 
and needs to be rectified so that voluntary 


agencies in India can carry on their work 


unhindered. 
THE INCOME TAX ACT, 1961: 


The financial difficulties following the Sepoy 
Mutiny in 1857 brought the law of taxation 
on income to India. After a few experiments, 
the year 1886 made Income Tax Law a 
permanent guest to this country. This Act was 
replaced again due to financial difficulties of 
the World War | by a more rigorous 53- 
section act of 1918. Supertax was levied by 
the Supertax Act of 1917, later replaced by 
the Supertax Act of 1920. These two acts, 
levying income tax and super tax, were 


replaced by a consolidated act, the Indian 
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The main provisions of 
the Income Tax Act, 
1961, relating to 
taxation of charitable 
and religious trusts 
are encompassed 
principally within 
sections 11, 12, 12A 
and 13. 


Income Tax Act, 1922 {XI of 1922). After 
gaining political independence in 1947, the 
ruling party in India felt the ever-increasing 
need for money. It was also felt that too many 
amendements and changes had made the 
1922 Act an oddly compact piece of 
legislation which needed replacement, The 
matter was referred to the Law Commission in 
1956. Two years later, the Law Commission 
submitted, on 26 September 1958, its Twelfth 
Report icorporating the Bill of a new Act. The 
Direct Taxes Administration Enquiry Committee 
constituted in 1958 under the chairmanship 
of Sri Mahabir Tyagi also considered the 
matter. Ultimately, the Income Tax Bill, 1961, 
successtully came out of the legislative anvil 
and the Income Tax Act, 1961, recieved the 
assent of the President on 13 September, 
1961, to come into force from 1 April 1962, 
replacing the 1922 Act. 


The Income Tax Act, 1961, was a turning 
point in tax laws. One of the many provisions 
of the Income Tax Act, 1961, was to 
recognise “charitable and religious 
organisations" and exempt the same from 
payment of income tax through the regulation 
of certain provisions and rules. Greater 
restrictions were imposed for eligibility of tax 
exemption for charities by the Finance Acts 
1966, 1970, 1972: Taxation Laws 
(Amendment) Act 1975: Finance Acts, 1976, 
1977, 1978, 1979, 1980, 1981, 1983, 
1984, 1985 and the Direct Tax laws 
Amendment Act, 1987. Some of these 
amendments are of great importance and in 
this connection, the submission of the interim 
report of the Chokshi Committee (December 


1977) assumes significance. This report stated 


that “the provisions relating to the assessment 
of charitable and religious trusts are one of 
the most complicated group of sections in the 
Income-Tax Act. What was originally designed 
as a simple provision for totally exempting from 
tax the income of a charitable trust has, over 
the years, become a veritable maze of 
sections, provisions and explanations, with the 
result that neither the:-Income-Tax officer nor 
the tax practitioneer (not to speak of the 
hapless trustees of the charitable trust) is able 
to say with assurance what the law is at any 


particular point of time”. 


The main provisions of the Income Tax Act, 
1961, relating to taxation of charitable and 
religious trusts are encompassed principally 
within sections 11, 12, 12A and 13. Section 
2(15) deals with the definition of the Act. This 
states that “charitable purpose" includes “relief 
of the poor, education, medical relief and the 
advancement of any other object of public 
utility not involving the carrying on of any 
activity for profit’. Section 11 is the main 
section and it exempts under certain 
conditions, the income of public charitable or 
religious trusts. Section 12 deals with the 
income from voluntary contributions. Section 
12A contains conditions as to registration of 
trusts, etc. Section 13 provides exceptions to 
section 11. Apart from these, certain other 
sections also have a specific bearing on 
charitable and religious trusts. These are 
sections 2(24)(iia) read with sections 1 3(3}{d), 
1Q(21), 10(22), 10(22-A0, 10(23), 10(23- 
A), 10(23-B), 10(23-BB), 10(23-BBA), 10(23- 
C)liv) and (v), 35, 60 to 63, 80G, 104(2)iiii), 
I39(4A), 164(283) and 165, 236A and 
27 \(1) {i} (a). 
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Section 80G assumes special significance 
since the donors making contributions to 
charitable trusts or institutions are vitally 
interested in securing incometax rebate on 
the donations made to the trust funds under 
this section. Trusts which are charitable in 
nature can secure income-tax exemptions for 
donations to trust funds on the fulfilment of 
certain conditions. In computing the total 
income of a donar, 50 percent of the amount 
of donation to the trust fund is deductible in 
computing his total income. There are certain 
special types of funds or trusts which are not 
required to fulfil any special conditions and 
entitle the donors to get a deduction under 
section 80G. These are the National Defence 
Fund, the Jawahar Lal Nehru Memorial Fund, 
the Prime Minister's Drought Relief Fund and 
a few others. In addition to these trusts and 
funds, it is laid down that donations to any 
other fund or institution to which section 80G 
2(alliv) applies also qualify for deduction. Sub- 
section (5) of section 80G lays down the 
conditions on the fulfilment of which donations 


made to such trusts are eligible for deductions 


at 50%. 


However, one of the major drawbacks of this 
Act is that it fails to recognise the fact that 
there are a category of voluntary development 
organisations in India which are not engaged 
in religious and charitable works but are 
engaged in developmental programmes. 
Thus, a need has been felt to distinguish such 
organisations from the category which 
recognises religious and charitable 
organisations. 


Amendements: As mentioned above, several 


governmental amendements have been 
carried on in this Act from time to time. Of 


these, the most noteworthy ones are: 


In 1983, the Finance Act undertook several 
modifications to this Act. Section 2 (15] of 
the Act underwent a sea change by the 
deletion of the controversial words “not 
involving the carrying on of any activity for 
profit”. Section 2 (15) thus read: “charitable 
purpose includes relief of the poor, education, 
medical relief and advancement of any object 
of general public utility’. The Finance Act, 
1983 also inserted a new sub-section (4A) in 
section 11 of the Incometax Act, 1961 to 
provide that the provisions of sub-section (1] 
of that section relating to exemption of income 
derived from property held under trust for 
charitable or religious purposes, or of sub- 
section (2) thereof relating to accumulation or 
setting part of such income for application to 
such purposes, or the connected provisions 
of sub-section (3} and (3A) of the said section 
will not apply in relation to profits and gains 
of business. The provision would apply 
irrespective of whether the profits and gains 
are derived from a business carried on by the 
trust or institution or from a business 
undertaking which is held under trust for such 
purposes. The following exceptions were, 
however, made in relation to profits and gains 
of business in respect of charitable and teli- 


gious trusts:- 


1. Where the business is carried on by a 
trust wholly for public religious purposes 
and the business consists of printing and 
publication of books or the business is of 
a kind notified by the Central Government 
in this behalf in the official Gazettee: 


One of the major 
drawbacks of this Act 
is that it fails to 
recognise the fact that 
there are a category of 
voluntary development 
organisations in India 
which are not engaged 
in religious and 
charitable works but 
are engaged in 
developmental 


programmes 
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2. The business is carried on by an institution 
wholly for charitable purposes and the 
work in connection with the business is 
mainly carried on by the beneficiaries of 


the institution. 


A common essential condition is that separate 
book of accounts must be maintained by the 
trust or institution in respect of a business, the 


income of which is desired to be exempted. 


It may be noted that in consequence of the 
new provisions made in sub-section 4-A of 
section 11, clause (bb) of section 12(1) of 
the Income-Tax Act, (which restricted the 
exemption of business income in the case of 
chartiable trusts and institution for the relief of 
the poor, education or medical relief, only in 
case where the business is carried on in the 
course of the actual carrying out of a primary 
purpose of the trust to institution) has been 


omitted. 


The above amendment would take effect from 
Ist April, 1984, and will accordingly, apply 
in relation to the assessment year 1984-85 
and subsequent year. It is relevant to note 
that the provisions of new sub-section (4A) of 
section 11 do not override the provisions of 
section 10 of the Income-Tax Act, and as such 
profits derived by any trust, institution, 
association etc. referred to in clauses (21). 
(22), (22A), (23), (23B) (23BB) and (23C) 
will continue to be exempted from income- 


tax. 


It is submitted that both on principle and as a 
matter of policy, it would have been unfair to 


charitable trusts and institutions not to be 
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allowed to generate some funds by carrying 
on bonafide business with the help of or for 
the benefit of their benefits. Making a 
chartiable trust or institution totally or mainly 
dependent on charities for running their affairs 
and achieving their objects is certainly not 


These 


amendments were, therefore, quite proper and 


desirable in a welfare state. 
welcome. It was however noticed that the 
concession regarding the carrying on of 
business by a trust wholly for public religious 
purposes was limited only to the business or 


printing and publication of books. 


The above amendments pertaining to business 
being carried on by trusts limited to only 
publication of religious books were subse- 
quently withdrawn and the original provisions 
relating to business being carried on to 
achieve the objectives of the trust or institution 


were reverted to. 


This Act also made some minor modifications 
in section 13 of the Income-tax Act, 1961 


through clauses 5 and 6. 


According to clause 5, sub-clause (a) which 
seeks to amend sub-section (1} of section 12, 
it any funds of a charitable or religious trust 
or institution are invested or deposited in any 
forms or modes other than those specified in 
sub-section 5 of section 13, such trust or 
institution will forfeit exemption from income- 
tax for the assessment year 1982-83. The 
effect of this amendment will be that charitable 
or religious trusts or institutions would forfeit 
exemption from income-tax for failure to 
comply with the provisions of sub-section 5 of 
section 13 only in relation to any assessment 


year commencing on or after Ist April 1983. 
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The Act, however, was indeed a landmark in 
plugging loopholes in the provisions relating 
to charitable and religious trusts which was 
used more and more as a medium for tax 
avoidance, accumulation of wealth and means 


of patronage. 


The Direct Tax laws [Amendement) Act, 
1987, and passed by. the Parliament in 
December 1987, also made several important 
changes to the Income Tax Act, 1961, in 


respect to voluntary agencies. These are: 


1. Under the new amendments, all 
institutions, charitable organisations, 
trusts, voluntary organisations and 
commercial organisations are required to 
have their financial year from April to 
March. This uniformity is brought out for 


the whole country. 


2. For the income of a voluntary agency to 
qualify as non-taxable, certain conditions 


were laid down: 


a} Audited accounts are to be available 
in respect of organisations having 


gross total income of more than Rs 


100,000 during the year. 


b) The income tax authorities have been 
to add other 


conditions, including the powers to 


given powers 
appoint their nominees on the 


governing body of the voluntary 


agencies, 


3. The voluntary agencies will be allowed 


to deduct expenses incurred during the 
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year for charitable purposes as legitimate 
deduction of expenses from the income 
recieved during the year. Any amount not 
used directly for the charitable purposes 
during the year will have to be invested 
ot deposited in a specified manner for 
six months before the “due date” which 


is 30 June every year. 


A. The concept of corpus funding was also 
deleted since contributions recieved with 
specific direction that they shall form part 
of the corpus were excluded from income 
under Section 12. (However, later, with 
introduction of Section 11 22(1)} (d) and 
consequent amendment to the word 
"income” under Section 2 (24), it was 
stated that such contributions will also be 
deemed as income in the event of the 


trust losing exemption under Section 11. 


5. As far as income from business activities 
of charitable organisations is concerned, 
it will now not be possible for “interested 
persons” (members of the governing body 
of voluntary agencies) to get any 
remuneration or benefit from the income 


arising out of such business activities. 


Scrapping of Section 8OF and other 
detrimental sections: A new section 80F was 
proposed to be inserted in view of section 
11, 12 and 13. This section stated that the 
gross total income of charitable trusts will be 
computed in terms of 8OA of the Act. The trusts 
and institutions will now be allowed 
deductions for amounts actually spent, vide 
on fulfillment of its objects and amounts 


actually accumulated and invested in specified 


securities only, Such investements must be held 
for a period of atleast six months ending on 


the due date and filing returns of income. 


However, 80F did not come upto the approval 
of the Indian Government and was scrapped. 
Hence, this section does not hold any 
relevance in the present context. Moreover, 
mammoth protests were held by voluntary 
organisations in several parts of the country 
as a reaction to the draconian amendments 
imposed by the Government. Thus. the 
Government finally had to withdraw almost 
all the sections which were found detrimental 


to the interests of the voluntary sector. 


Implications: The Income Tax Act, as it stands 
in force today, has serious implications for 
the voluntary sector. Some of the major 
ditficulties these organisations are facing in 


the wake of the Act in general are: 


a) The size of developmental organisations 
varies according to their geographical 
location and are involved in a variety of 
tasks and problems. They need to be 
distinguished from religious and 
charitable organisations in such that their 
modus operandi is obviously different from 
the latter. The registration of all under 
the Societies Registration Act or Trust does 


not make their character alike. 


b) Funds are obtained through various 
sources by these organisations to pursue 
their activities. These funds are receipts 
of these organisations and not “Income” 
as classified under the Income Tax Act. 


Hence, to equate such funds as “income” 
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as understood in the business context 
would do grave injustice to these 
organisations. At the end of every 
financial year, most of these voluntary 
developmental organisations are 
invariably left with some amount of money 
trom the funds which have been alloted 
to them for developmental purposes. At 
times, savings also arise out of efficient 
and effective financial management. 
These “surplus funds" needs to be 
distinguished from profit in the business 
sense since it is not a commercial 


profit. 
Recommendations: 


Keeping the above characteristics in mind, 
certain amendments needs to be implemented 
in the Income Tax Act to modify the anomalies. 
These recommendations and amendments, 
more in the nature of an alternative legal 
framework and wholly suggested by Mr Anil 
Charnelia, a chartered accountant based in 
New Delhi and having a longstanding 


experience with tax laws are as follows: 


a) Proposed Amendment of Section 2 (15): 
Under this section, “chartiable purposes" 
shall cover any developmental activity 
undertaken for relief, self help and 
empowerment of the poor; education and 
public health; training and skill devel- 
opment; shelters; water and sanitation; 
natural resource management; rural 
development; dissemination of 

knowledge and information and 

advancement of any other object of 


general public utility. 
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b) 
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Proposed Amendment of Section 2 (24) 
a: This will include any sum or contribution 
received by a trust or by an institution 
established solely for charitable purposes 
or by an association or institution referred 
to in clause (21) on clause (23) or a trust 
or institution referred to in sub-clause on 


(v) of clause (23C) of section 10. 


Proposed Amendment of Section 11,12 


and 13: Under Income from contributions 
received and amounts applied for charita- 
ble purposes it is proposed that a new 
section should be based on the lines of 
section 80 (f] as inserted by the Direct 
Tax Laws Amendment Act, 1987. 
Applicable from 1 April 1989, this should 
be again considered for implementation 
from April 1995, relevant to assessment 
year 1995-96 as follows: 


If a person is in receipt of income derived 
from contributions received by a trust or 
an institution established for charitable 
purposes in India or by a trust a institution 
established for the benefit of Indian 
citizens abroad or which tends to promote 
international welfare, there shall be 
deductions in accordance with an subject 
to provisions of this section, sums 


specified as under: 


Any amount applied by a person or a 
trust or an institution referred to in clause 
| during the previous year wholly and 
exclusively to the charitable purpose. 


Any amount interested or deposited 


during the previous year in such a form 


ii) 


(iii) 


as prescribed in and in such a manner 


as appearing here ater. 


Deductions under subrsection (i) and (ii) 
shall not be allowed unless the following 


conditions are fulfilled: 


The person, trust or organisation who is 
in receipt of the income should make an 
application for registration of the same 
in the prescribed format to the 
commissioner or any other authority 
prescribed in this behalf before the expiry 
of a period of a year from the date of the 
creation of the trust or the establishment 


of the institutions. 


The commissioner or the authority 
prescribed may, in his or its discretion, 
admit such an application for the registra- 
tion of the same after the period aforesaid 
and that such an application for 
registration is disposed off by granting 
registration within 60 days of receipt of 


the same. 


If an application for registration of the 
trust or institution has been made to the 
commissioner in accordance with the 
provisions of section 12 A as it stood 
immediately before 1 April 1995, the 
requirements of this clause shall be 


deemed to have been complied with. 


Deductions under sub-section (i) and (ii) 


shall not be allowed in cases where: 


lf a trust or an institution has been 


established for charitable purposes after 
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ii) 


iii) 


iv] 


a) 


b) 


the commencement of this Act, the trust 
or institution should be created for the 
benefit of a particular religous community 
or caste. 


If a trust or institution has been created 
or established after the commencement 
of this Act, any part of the income of the 
same, under the terms of the trust or the 
rules governing the institution, ensures the 


benefit of any interested person. 


If any funds of the trust or institution are 
invested or deposited for any period 
during the previous year, other than in 
any such form or manner other than as is 


prescribed in clause (ii) of sub-section (1). 


Without prejudice to the generality of the 
provisions of clause (b} of sub-section (3), 
the income or the property of the trust or 
institution or any part of such income or 
property shall, for the pruposes of that 
clause, be deemed to have been used 
or applied in a manner which results, 
either directly or indirectly, in conferring 


any benefit on any interested person if:- 


Any part of the income or property of the 
trust or institution is, or continues to be 
lent to any interested person for any 
period during the previous year without 
either adequate security or interest or 


both: 


any property of the trust or institution or 
continues to be made available for the 
use of any interested person for any 
period during the previous year without 


charging adequate rent or compensation; 


c} 


d) 


any property is pruchased by or on 
behalf of the trust or institution from any 
interested person during the previous year 
for a consideration which is more than 


adequate: 


any funds of the trust or institution are or 
continue fo remain invested for any period 
during the previous year in any concern 
in which any interested person has a 
substantial interest. 


If the income or contribution referred to 
in clause | consists wholly or partly of any 
business undertaken by a person; trust or 
organisation and if the same derives any 
income from such business, the following 
provisions of the section shall apply, 


subject to the following conditions: 


That the business carried on is incidental 
to the affirment of the object of the trust 
or institution and that separate books of 


accounts are maintained. 


Deductions under provisions of sub-section (i) 


shall not be allowed in cases where such 


business consists wholly or partly of: 


the pruchase and sale of any securities 
and shares; 

money lending and financing in any form; 
Speculation in securities, shares or any 
other commodities: 

engaging in any form of business, and, 
engaging in any business transaction with 
any interested person or with any concern 
in which any interested person has a 


substantial interest. 
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For the purposes of v| 


a} 


i] 


iii) 


iv} 


b) 


iii) 
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interested person means: 


any person who has made a substantial 
contribution to the trust or institution and 
which exceeds one hundred thousand 
rupees at the end of the relevant previous 


year 


any author or founder of the trust or 
institution but excluding any author of the 
trust who is also a trustee and founder of 
the institution who is engaged in providing 
fulltime or parttime services to the trust 
or institution for any such author, founder 
or person who is from a Hindu undivided 
family, a member of the family or any 


relative of such a member; 


any relative of any such author, founder, 
member, trustee or manager of the trust 


or organisation; 


any concern in which any of the persons 
referred to in {i} ii} and (iii) have some 


interest. 


"telative” in relation to an individual 


MeEQnNs:- 


Spouse, brother or sister of the individual: 
brother or sister of the spouse of the 
individual; 
any ascendent or descendent of the 
individual: 
any lineal ascendent or descendent of 


the spouse of the individual. 


any lineal ascendent or descendent of a 
brother or sister of either the individual or 


of the spouse of the individual: 


c) "trust includes any other legal obligation; 


d) any reference to “institution” shall be 
construed as including also a reterence 


to “fund” 


Some specified modes of investments deposits 


are, 


1. Investment in government saving 


certificates. 
2. Investment in immovable property. 
3. Deposits in any post office savings. 


4. Deposits in any nationalised bank, Bank 
of India or any of its subsidiaries or any 


scheduled or cooperative 


bank. 


5. Investments in central or state government 


security. 
6. Investments in Unit Trust of India. 


7. \nvestments in debentures of any company 
or cooperation, wherein the principle and 
interest are fully and uncondititionally 
guaranteed by the central or state 


government. 


8. Investments or deposits in any public 


sector company as defined under section 


2 (36A). 


9. Deposits or investments in any bonds 
issued by a financial cooperation which 
is engaged in providing long-term finance 
for industrial development in India and 
which is approved by the Indian 
government. 


10. Deposits or investments in any bonds 
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Since many 
developmental 
organisations work in 
rural and remote areas, 
the Act has to be 
simplified, so that 
operations become 
easier and also so that 
applications under this 
Act becomes simpler 
and more 
straightforward. 


issued by a public company formed and 
registered in India for the sole purpose 
of carrying on the business of providing 
long-term finance for construction or 
purchase of residential houses in India 
and which is approved by the Central 
Government. 


11. Deposits with the Industrial Development 
Bank of India established under the 


Industrial Development Bank of India Act, 
1964. 


12. Mutual funds set up by a public sector 
bank, or public financial institutions or 
authorised by the Securities and Exchange 
Board of India or the Reserve Bank of 


India. 


13. Any other form or mode of investment or 


deposit as may be prescribed. 


The above new proposals as put forward by 
Mr Charnelia, are, keeping in mind a unified 
scheme for taxation of charitable trusts which 
will be applicable to institutions of national 
importance including those involved in 
scientific research, rural development and 
conservation of natural resources. Since many 
developmental organisations work in rural and 
remote areas, the Act has to be simplified, 
so that operations become easier and also 
so that applications under this Act becomes 
simpler and more straightforward. Hence, the 
Income Tax Act has to be modified in order 
that the developmental organisations can 
continue with their programmes unhindered 
and the defaulters have no room for any 


lapses or error. 


GOVERNMENTAL INACTION: It is to be 
mentioned in the above context that a clear- 
cut comprehensive policy document to help 
the voluntary sector in pursuing their activities 
with a clear understanding was accepted by 
the Indian Government in March 1994. 
Entitled “Action Plan to bring about a 
collaborative relationship between voluntary 
organisations and Government", this document 
contains precise recommendations and 
guidelines by which the voluntary 
organisations and Government can coordinate 
with each other. In the area of laws and 
regulations governing the voluntary sector, the 
document stated that the Planning Commis- 
sion should take the initiative for a dialogue 
with representives of the Home, Finance and 
labour Ministries to recommend removal of 
irritants in the existing Societies Registration 
Act and Public Trusts Act, FCRA and the 
Income Tax Act and to finalise 
recommendations in these Acts within a period 
of three months. In Novemeber 1994, the 
Voluntary Action Network of India (VANI] also 
submitted its Task Force Report formally to the 
Prime Minister's Secretary, Mr K.R Venugopal 
and the Finance Secretary, Mr M.S Ahluwalia 
with a request to initiate a process for 
amending the existing Acts soon and help the 
voluntary organisations to function smoothly. 
However, more than a year later, the 
Government is still to make any headway in 
this direction and the laws have remained as 
they are — cumbersome and as bureaucratic 


as ever. 
CONCLUSION: 


India has around 20,000 to 30,000 NGOs 


LS lll ”~—“—t:C::—:—s—~s 


Laws, Rules & Regulations for the Voluntary Sector 


handling around Rs 3,000 crores per year. 
From these figures, it can be estimated that 
the nature and work of such organisations, in 
a vast and diverse country has assumed great 
significance over the last two decades. In fact, 
NGOs are emerging as a third major force in 
the socio-economic sector after the government 
and business sectors. These organisations 
have emerged as a major actor in the national 
as well as the global political and socio- 
economic arena. It has been widely 
recognised that these organisations have 
supplemented the work of a welfare state. 
Thus, the need for preservation, support and 
encouragement of such organisations has 
been felt. Since, their contribution to long-term 
sustainable development, upliftment of the 
masses and human security is infinite, there is 
an urgent need to rectify the laws and 
regulations under which these organisations 
operate so that they can carry on their tasks 
and promote their cause. The Indian 
Government should lay down an appropriate 
policy and generate an environment conducive 
to the creation of selfsupported and self- 
managed organisations for facilitating 
integrated development and thus, should do 
its outmost for removing constraints adversely 
affecting that process. Since officials and local 
political leaders have built up an arrogant 
attitude over the last few decades which has 
always been based on the predominant 
monopolistic role of the Government in socio- 
economic development, the need of the hour 
is for voluntary organisations to work along 
with the Government on the basis of mutual 


respect and trust. 


It is hoped that through this report, the 


audience for whom it has been targetted 
would get a fair idea of the history and the 
conditions and constraints under which these 
organisations operate and thereby suggest 
ways and means to overcome such obstacles. 
If this report succeeds in generating 
awareness, it can be said that half the battle 


is already won! 
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LAWS AND REGULATIONS GOVERNING NON-GOVERNMENTAL 


ORGANISATIONS IN NEPAL 


NGOs BEWILDERED, NEPALESE CASE 


I. INTRODUCTION 


NGO movement in Nepal is gradually taking 
a new shape. Despite allegations and counter 
allegations. The social welfare covering 
delivery, research and development sectors, 
NGOs are trying to review and consolidate 
their position in order to be more effective 
and meaningful. Since NGOs are the product 
of the existing society, the impact of the socio- 
political environment on NGO movement 
cannot be ignored. NGOs as agent of 
change therefore need to be examined in the 
prevailing social context only. The legal status 
and emerging challenges of NGOs have been 
examined in this paper from the Nepali 
perspective and attempts have been made to 


give some conclusive remarks on the future 


prospects as well. 


The political movement of 1990 is a landmark 
event not only in the political and constitutional 
development of Nepal but also in the 


emergence of new development concepts that 


NGO Federation of Nepal 


recognize and promote the value of private 
as well as NGO sectors in the task of nation- 
building. While reducing the role of state in 
national affairs, the new legal regime 
formulated under the changed democratic 
framework have, despite shortcomings, tried 
to innovate additional devices with a view to 
encourage people to act as development 
partners and directly share the benefits and 
losses through participatory mechanism. Thus 
the non-government sector, widely known as 
NGO or PVO, has grown as a phenomena 
in Nepal in recent years. The credit for this 
partly goes to the enthusiastic international 
development agencies and partly to the 
success stories of NGO movement in some 
developing nations such as Bangladesh. In 
Philippines and Malaysia, even after half a 
decade of democratic experiment the question 
as in the status, role and achievements of 
NGOs in Nepal is still as burning as ten years 
ago when the country had very respective 
NGO regulatory mechanism and adverse 


legal and political environment. 
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Nepal is a democratic country situated 
between two big Asian nations governed 
under totally different political systems. It has 
a written Constitution promulgated in 1990 
as the fundamental law of the land. The 
constitution has assimilated such basic features 
which are broadly known as constitutional 
monarchy, parliamentary system of 
government, adult franchise, independent 
judiciary and judicial review, the rule of law 
and regulations rights including the right to 
form union, association or organisations. The 
legal system of Nepal can broadly be 
described as based on common law system 
with some indigenous imprints. The Society 
Registration Act of 1977 comprises the basic 
laws in Nepal regarding societies, 
establishing their existence as independent 
judicial entities and conferring upon them all 
the rights, duties, powers, and immunities 
necessary to accomplish their objectives. The 
Act also assures these societies autonomy, 
subject to the authority of the government to 
oversee their activities and enforce the state 
laws and regulations. It has reasonable 
provisions for judicial review by independent 
judges. The registration procedure are 
generally simple. Societies as independent 
legal entity are permitted to maintain bank 
accounts in their own name, to control and 
have discretion over the expenditure of their 
tunds, to publicize their activities and to 
communicate through all public media, and 
to engage in all legal actions and transactions 
generally available to individuals and 
enterprises, including owning property, 
entering into contracts, employing workers and 
so forth. An attempt has been made here to 


trace out the legal regime involving societies 


as per the standard template provided by the 
International Centre for Not-for-profit Law 


(ICNL). 


ll PROVISIONS OF THE GENERAL 
LAWS. 


(A) 


It is necessary to point out at the outset that 
the laws and regulations that affect the NGO 
Sector in Nepal are not numerous. Since the 
country is a unitary state, there exist no 
conflicting provisions in state laws and 
national laws as are seen in federal and quasi- 
federal states. Apart from the Society 
Registration Act, there are no major statute 
directly dealing with NGOs and this Act is 
also very simple and easily administrable and 


generally easy to understand and follow. 


(B) 


The Constitution of the Kingdom of Nepal as 
stated earlier guarantees freedom to form 
union, assembly and association, freedom of 
speech, press and publication right, right to 
property, etc. These rights are subject to 
reasonable restrictions on several grounds. 
The right to proceed for the enforcement of 
these rights is guaranteed as a fundamental 
right. As such, the Supreme Court is 
empowered by the Constitution to declare 
void any law or any part thereof if it is found 
to have imposed an unreasonable restriction 
on the enjoyment of the fundamental rights or 
on the ground of inconsistency with the 
Constitution. The court is also competent to 
respond to any question of public right or 


concern by way of constitutionally recognized 


Nepal is a unitary 
state, so there exist 
no conflicting 
provisions in state 
laws and national 
laws as are seen in 
federal and quasi- 
federal states 
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public interest litigation. Although the 
Constitution has no specific provisions that 
deal with NGOs, the directive principles of 
the state, nevertheless, requires the state, 
among other things, to promote conditions of 
welfare on the basis of the principles of an 
open society, by establishing a just system in 
all aspects of national life including social, 
economic and political life, while at the same 
time protecting the lives, property and liberty 
of the people. 


(C) Types of organisation 


The legal system of Nepal contains various 
statutes which provide for different provisions 
regarding government corporations, 
Development Boards, Companies and political 
organizations. The Society Registration Act 
1977 is, however, the only statute which deals 
with societies (i.e. NGOs, associations, 
foundations or other type of organizations as 
will be proposed by the funding members]. 
Their specific nature, whether societal, 
religious, literary, cultural, scientific, 
academic, intellectual, ideological, 
physiological, economic, commercial or 
benevolent depend on the constitution of the 
juridical entity as proposed by the founding 
members for the registration under the Act. 
As such the Act does not distinguish between 
NGOs that provide a public benefit and those 
that serve their members private or mutual 
interest. lt must, however be noted that trade 
unions and political parties are regulated 
separately. Generally any type of societies 
is permitted to exist under the Act leaving a 
wide avenue open for NGOs. Any types of 
NGOs as stated above, can be established 
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under the Society Registration Act. However, 
NGOs are not allowed to exist without getting 
formal registration. 


(D) Registration or Incorporation 
Requirements 


In order to establish a Society (NGO} as a 
legal entity at least seven persons (there is 
no upper limit) have to make application to 
the local authority in the concerned district 
along with a constitution of the proposed 
society. The application has to contain the 
name of the society, its objectives, the name, 
address and occupation of the founding 
members, economic resources and the address 
of the proposed society. There is no statutorily 
detined amount of basic capital required to 
form an NGO. The local authority has to 
register such a society if it thinks it reasonable 
to do so upon necessary inquiry into the matter. 
The local authority must give an intimation to 
the applicant if he decides that registration 
should not be allowed. However, the 
applicants are entitled to make a complaint 
against the decision of the local authority in a 
law court. Its decision upon such a complaint 
is final. However, constitutional remedies 
against the inferior law courts is always 
guaranteed. If worthy to be registered, a 
society is required to pay a certain amount of 
registration fee. The amount is however 


nominal. 


There is no provision in the Act which prohibits 
non-natural legal persons to be founders or 
members of the society. But foreigners cannot 
be founders because citizenship certificate 


must be submitted along with the application 
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for registration. However, foreigners are 
permitted to do so with an arrangement with 
the Social Welfare Council - a statutory 
creation of the government. NGO umbrella 


organizations are permitted under the Act. 
(E) Society’s Register 


Every concerned local authority maintains a 
register for society's registration. The register 
contains basic information regarding the 
society. There is a constitutional right to 
demand and receive information on any matter 
of public importance. As such, the public may 
claim the right to have access to the register. 
The register does not list organizations that 
were denied the right to register. The register 
is not generally considered accurate and up 
to date because it does not contain information 
regarding the defunct organizations or those 
that have been sanctioned or disciplined by 


the local authority. 
(F) General Powers 


NGOs are permitted to act according to the 
provisions of their constitution and the existing 
laws. They are empowered to exercise the 
general rights and powers of judical entities, 
such as ownership of real properties or 
entering into contracts. Every organisation has 
a duty to submit its financial statements each 
year along with its audit report to the local 
authority. The local authority has a power to 
appoint its own auditor to audit the accounts 
of such organization where it has reasons to 
do so. If itis found that any official, member 
or staff of the organization has misutilized the 


one | ; : 
fund of the organization or has caused loss 


or misused it, the local authority is required to 
initiate proceedings against the concerned 
official, member or staff. The local authority 
also has power to help refund the organization 
its property illegally distrained, possessed or 
misused by any member or staff of the 
organization against the provisions of its 
constitution. The person affected under this 
category can proceed for judicial remedy 
against the decision of the local authority. The 
local authority has also power to initiate legal 
proceedings against any person acting 
contrary to the good will or binding documents 
of the organisations, or where such person 
has acted against its proprietary interests. In 
all cases, there are provisions for judicial 
corrections against the decision or order of 


the local authority. 
(G) Membership organizations 


Membership organizations are free to act as 
per their own constitution and rules. The 
constitution may contain conditions for 
membership. The professional societies 
registered under the Act may exercise regula- 


tory authority over its members. 
Ill GOVERNANCE 


There is little to be said about the governance 
of these societies. The rules of the Act are 
applicable for all foundations, associations, 
and NGOs. The Governing Board is the 
executive organ of every such organization. 
Their powers are as set out in the constitution 
of the organization. Decisions are taken by 
majority. As a matter of practice, the local 


authority does not register a society if it finds 


NGOs are permitted 
to act according to the 
provisions of their 
constitution and the 


existing laws. 
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that its rules in the proposed constitution are 
not democratic and if the issue of 
accountability is not adequately dealt with. 
Such organizations are restricted at the 
threshold. Once registered, all these societies 
are bound to observe the directives, if ever 


given, by His Majesty's Government. 


IV DISSOLUTION, WINDING UP AND 
LIQUIDATION OF ASSETS 


If the organization gets dissolved due to the 
inability to pursue its objectives or on other 
grounds, all its property and assets are 
transferred automatically to His Majesty's 
Government. However, the government Is not 
bound under the Act to pay off the liabilities 
of the organization in excess of the value of 


the property or assets transferred to it. 
V. REGULATION 


The local authority in every district of Nepal 
is the principal regulatory authority for the 
societies within the district. The Act, as stated 
earlier, provides for reporting requirements. 
There are penalties for their violation. The 
societies who are accredited to the Social 
Welfare Council of the government may also 
be monitored by it. However, societies are 


under no compulsion to get the accreditation. 


VI. FOREIGN ORGANIZATION AND 
MISCELLANEOUS 


Foreign organizations can work in Nepal with 
an arrangement with the Social Welfare 
Council and the government. Domestic 


organizations can receive foreign grants. The 
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donors themselves reach an understanding 
with the government regarding the amount to 
be distributed to the NGOs. There are neither 
any rules for mergers and splitups of NGOs 
nor for investing the property or endowment 
of an NGO. In the same vain, it is not clear 
whether NGOs can invest abroad. NGOs 
engage in political or legislative activities in 
service sector, such as helping to draft laws 
or weighing the government to adopt certain 


policies. 
Vil TAX LAWS 


Societies are granted tax exempt status if they 
are non-profit making organizations. But this 
priviledge is not applicable for those who earn 
salary, remuneration, rent etc. from the 
society. In practice, the trend is such that the 


tax clause be minimally observed. 


Vill GOVERNMENT FUNDING AND 
PRIVATIZATION 


There are no specific legal arrangements 
regarding them. Government funding for 
NGO sector does not exist at all, except the 
key word commonly used in corporate and 
foreign investment sectors, not in the NGOs 
field. Nepal would be pleased to learn about 


it from the experiences of other countries. 
IX. NGO’s IMAGE 


Despite liberal legislative framework, NGOs 
in Nepal have not been able to feel 
comfortable. Functional problems are multiple. 
The basic issue that the NGO protagonists of 


Nepal need to address now is “diagnosis must 
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be made on the basis of pragmatic assessment 
of the existing situation. While doing so, some 
questions being generally raised about NGOs 
must be critically appreciated before dealing 
with the basic issues. Why have NGOs not 
been able to win the confidence of the people 
and international development partners? 
Despite new policy commitments and 
legislative initiatives, why are the government 
and donor counterparts shy about fully joining 
hands with NGOs? Have the NGOs failed 
to perform and deliver goods? What is wrong 
with NGOs? The moot question therefore the 
NGOs in Nepal have left unanswered is their 
failure to restore its clean image as 
development agent that has recently been 
painted as “donor driven dollar harvesters”. 
Answer to all these questions is not possible 
in a small paper, however, only a few basic 
legal issues are touched upon, keeping image 


question at the background. 


The image of an NGO till now projected as 
informal, less expensive, flexible easily 
accessible, productive, result oriented, less 
bureaucratic, time bound, specialized, par 
ticipatory, focused, efficient and ettective 
agent suited to development and other 
national needs, has occasionally been found 
severely tarnished with blames and abuses. 
No in-depth research to identify and examine 
the reasons has yet been done in Nepal. But 
antiNGO propaganda coutinues to appear 
in media as ever with no appreciation of 
INGO contributions and without giving them 
any opportunity for defense. Paradoxically, 
however, the mushroom growth of NGOs in 
the registration desk of the local authority has 


NGOs are 


no visible sign of decline. 


becoming the victim of negativism in Nepal 
now. Apprehension of financial manipulation 
on the one hand and failure from the 
responsible quarters to appreciate the 
advantages of freedom and flexibility enjoyed 
by NGOs on the other hand, may be 
considered by key factors responsible for 
defacing the name of NGO and have 
jeopardized the right reflection of the image. 


After the invent of democracy NGOs in Nepal 
have started working independently in a real 
sense. Some advocacy and community 
development NGOs have done excellent 
works despite many constraints. Sustainability 
without resources (both human and material] 
is impossible. Policy and legislative back up 
can make a big difference in creating the right 
politico-legal environment. The issue of 
administrative overhead is the least preferred 
item in the agenda in the donor's grant criteria. 
Nevertheless, some selected NGOs are doing 
their best and producing good results. The 
tragedy, however, is that no body studies 
success stories and appreciate NGO 
contributions. There is a need to review and 
reveal achievements also. If no one else does, 
the NGOs themselves have to do it. The 
purpose here, however, is to examine the 
problems and vices rather than virtues which 
in fact are universally proved, hence, need 
no repetition. The main issue in question right 


now is image problem. 


To be precise, the NGO image problem has 
been excessively magnified by some outsiders 
who are not fully prepared to appreciate the 
strengths and advantages of NGO. The 


source of negative propaganda to a large 


The basic issue that 
the NGO protagonists 
of Nepal need to 
address now is 
“diagnosis must be 
made on the basis of 
pragmatic assessment 
of the existing 


situation. 
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extent is the government itself which may be 
compared with big NGOs in many 
developing countries. Hence, government as 
a competitive agency in terms of grant seeker 
and recipient body but circumscribed by 
regulatory and bureaucratic features, does not 
feel comfortable with the liberty enjoyed by 
an NGO as a private sector agency. 
However, it does not mean that an NGO is a 
sacred body free of all vices. NGOs as a 
legal and functional entity do have vices and 
many genuine problems. Neither the NGO 
alone is a cause nor an effect. Problems are 
basically the offshoots of the existing 
environment - legal, political, cultural and to 
a certain extent donor driven. Ignorance and 
lack of management skills and institutional 
support from the concerned sector is equally 
responsible for many maladies. To be more 
specific, setting aside legal malady three 


additional maladies may be noted for clarity: 


a) Donor driven malady 
b} NGO driven malady 


c) Government driven malady. 


All these three maladies are equally 
responsible for poor performance and bad 
image of NGOs. Basis for receiving grants 
from many donors are basically personal 
contact, unconditional acceptance of imposed 
idea and programme, connections, vested 
interest, paper work than performance, 
imposition of obligations, frequent change of 
schemes and venues, publicity, one sided 
transparency, master-servant relation, 
disregard of feedback from NGOs, no 
guarantee of continuity, no commitment but 


generally lip services, short term investment, 
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abrupt closure of project, no opportunity for 
correction and improvement, inconsistency of 
approach, advanced evaluation process in 
crude situation, western biages, no institutional 
support, too much aspectations from locals, 
imposed consultants etc. Not a single NGO 
can get across the test of such persecution if 
it has to continue receiving support from 
donors. These maladies exist almost with all 
donors, except a few who appreciate 
flexibility and quality and are committed to 


host-country development. 


Among the most visible NGO driven maladies 
are lack of management skills, very little paper 
work, poor record, financial weakness, poor 
language and non-communication, poor result, 
slowness, too much of dependency, inferiority 
complex, tendency to avoid issues, poor 
accountability, non-compliance of project 
proposals and procedures, high expectations, 
light comments, no local input, beggar 
attitude, poor coordination, politicization, non- 


sustainability etc. 


Well known government driven maladies are 
control tendency, non-cooperation, non- 
transparent inefficiency, bureaucratic 
resentments, negativism, fund biased outlook, 
lack or coordination, shifting responsibility, 


technical rigidity, conservative approach etc. 


If an NGO has to -work under these extreme 
circumstances in any countries the result of any 
understandings will be questionable and the 
image question will never be answered. 
Image issues are equally applicable to donors. 
Adjustments of attitudes among development 


partners and a sense of pragmatism may 
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provide the right solution to this issue, 
Objective considerations and suitable 
approach must be made a basis by all the 
actors and partners of NGO sector before 
dwelling into the issues inherent in 
development efforts and NGO management. 
Advantages from strengths and lessons from 


failure have to be derived by all concerned. 


If we assess the overall situation the 
environment in totality is not very bad, it can 
be improved and challenges addressed. But 
for Nepali NGOs time is running out. In such 
circumstances it is but natural for NGOs to 
be bewildered. Even the legal framework has 
not been able to fully create a congenial 
environment for NGO functioning due to lack 
of appropriate climate suitable for the growth 


of a competitive development of NGOs. 
X. COMPLIANCE 


There are some basic problems regarding the 
laws and its compliance. In fact, lack of law 
means no restriction. NGOs can enjoy 
treedom and autonomy at its best in absence 
of laws. But for this, good and less 
governance is needed. More regulations 
means more government and many constraints. 
Therefore we have to create proper legal 
environment through law in order to reduce 
the role of state and law in NGO sector for 
future. Hence, the role of law under the new 
framework should be more facilitative and less 
restrictive. Law not only empowers its creature 
but at the same time it prescribes behavioral 
norms, thereby limiting the freedom which 
would otherwise have given wide range of 


flexibility. 


Until 1990, before the commencement of the 
present constitution the concept of NGO 
understood in the modern sense did not exist 
in Nepal. The Society Registration Act 1960 
was framed almost 36 years ago; it had 
hardly become functional as no one ever felt 
the need of private sector to facilitate 
development efforts. A new dimension was 
given to NGO sector by promulgating two 
parallel enactments. In order to recognize 
and regulate NGO; as development and 
social welfare agency, Society Registration Act 
1977 was introduced which brought under it 
many non-governmental legal entities with 
diverse objectives and functions, including 
clubs and study centres. But these entities, 
called NGO; were placed under total control 
of local administrative wing of the government 
which had power to issue mandatory directives 
and resolve conflicts also. Thus, the then legal 


environment was not congenial for functional 


NGOs. 


In addition to the Society Registration Act, 
another enactment called Social Services 
National Co-ordination Council Act, 1977 
was promulgated with a view to bring in all 
functioning NGOs and INGOs within the fold 
of the “Social Services National Coordination 
Council”, a statutory body, to be chaired by 
Her Majesty the Queen and predominantly 
constituted by government high officials. The 
main objective of this Act was to channelize 
the funds and regulate social welfare activities 
in the name of coordination. This council had 
the supreme authority to dissolve any NGOs 
registered under the Society Registration Act 
also in the pretext of noncompliance 


of the constitution of the concerned NGO 


Objective 
considerations and 
suitable approach must 
be made a basis by all 
the actors and partners 
of NGO sector before 
dwelling into the 
issues inherent in 
development efforts 
and NGO 


management. 
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and the law of the land. In this way, 
legally speaking, NGOs were made 
subservient vehicles to be driven only by the 
government. 


Even the then Constitution of Nepal 1962 had 
a severe restriction on freedom of union and 
associations on political and ‘public policy’ 
grounds. In a nutshell it could be said that 
there existed no meaningful legal environment 
in favour of NGOs till 1990 when the political 
movement replaced the partyless political 
system by a multiparty parliamentary 
democracy that brought a radical change not 
only in political environment and people's 
attitude alone, but also opened new 
opportunities for competitive and innovative 


ideas through NGO sector as well. 


A simple change in political environment 
happened to pave the way for many NGOs, 
INGOs and aid agencies to work in 
partnership. A new wave emerged and 
NGOs started reaching out to grassroot 
people and contribute to the constitution 
making and civil rights awareness process. It 
could happen even within the existing 
orthodox legislative framework governing 
NGOs but, of course, in the changed 
democratic environment. Till now more than 
the change in legal environment, democratic 
environment created by political movement 
and the new constitutional framework, which 
is quite sophisticated and loaded with modern 
features of constitutionalism, is more 


dependable than the reformed legislation. 


The constitution of the Kingdom of Nepal 
1990 is the basic legal document against 
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which all other legislative frameworks have to 
be tested. The legal environment created by 
the constitution is apparent in the preamble 
which gives primacy to basic human rights 
and other democratic values as unamendable 
features of the constitution. The elaboration 
of basic human rights has been made in Article 
12 in the form of Right to Freedom to form 
unions and associations. Accordingly the 
Society Registration Act 1977 was amended 
deleting the controlling features. The Chief 
District Officer (CDO) still happens to be the 
local authority in districts in registration and 
renewal matters. The Social Services National 
Coordination Council Act, 1972 has now 
been replaced by the Social Welfare Act 
1992 which has made optional for the 
interested NGOs to register their names in 
the Social Welfare Council, headed by the 
Minister. However, the retrictive measures still 
exist which enable the Council to dissolve and 
reconstitute the NGOs registered under the 
Council. Moreover, the project funds to be 
given to NGOs by donors have to be 
mandatorily channelized through Council. 
Surprisingly, however, neither the donors nor 
any NGOs are interested to comply with this 


provision of the enactment. 


Such provisions have given a strange feeling 
in the mind of NGO activists and leaders as 
to the Council. The Council during the last 
four years has failed to create any impact on 
NGOs, and motivation of an NGO to register 
its name under the council has declined. It 
has yet to be seen how the new Ministry 
recently formed as Ministry of Women 
Development and Social Welfare responds 


to NGO issues. 
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A. positive development has taken place in 
favour of NGOs with the commencement of 
local government law in 1991. Local 
Government bodies are asked by laws to 
encourage NGO participation while 
designing, implementing and managing local 
development projects at district, municipality 
and village levels. Avenues to seek expert 
services through NGO have also been 
opened. An NGO may directly work as 
partner in development projects with local 
elected bodies under these new laws. 
Similarly, secotral laws like Forest Act, 1992 
and Forest Rules 1995 have recognized the 
status of Forest Users Groups involved in 
Community Forestry Management as equal to 
that of the powers and responsibilities of 
NGOs. Even the Water Resources Act 1992 
and Electricity Act 1992 have opened doors 
for NGOs and user groups to be development 


partners. 


Governments Commitment to liberalize 
economy by encouraging private sectors to 
invest in development efforts is bound to bring 
NGOs and INGOs in Nepal. But the real 
problem emerging out of these legal 
developments has been the dilution of the very 
basic concept of NGO understood by the 


concerned sectors. 


Functionally, an NGO registered under the 
Society Registration Act, 1977 and other legal 
entities registered as ‘user group under local 
government laws or Forest Act 1992 hardly 
have any difference. Even a non-profit 
organization registered under the Company 
Act may operate similarly as an NGO in 


various circumstances. The question, 


therefore, naturally arises as to what does an 
NGO really mean in Nepal? Should we have 
any definition as such to differentiate the nature 
and function? May be the dilution of 
difference is more advantageous for private 
sector development than the qualified artificial 
differentiation made about NGOs/PVOs. 
Moreover, a new area still undefined is open 
regarding legislative framework governing the 
registration and operation of regional and 
international NGOs/groups in Nepal, except 
the clearance needed from the government. 
In this matter INGOs have larger range of 
wilderness open for their operation than local 


NGOs. 
XI CONCLUSION 


Left in the wilderness, NGO and INGOs feel 
bewildered in Nepal. Inadequacy of laws 
are sometime blessing in disguise but when 
problems have to be encountered 
government's highhandedness through policy 
instruments may invite more problems before 
NGOs than other development partners. The 
problems may compound more when 
thousands of NGOs and INGOs start 
operating at different institutional levels in 
various places, and institutional conflict start 
brooming with no specified body to handle 
the problem. 


Imparting management skills and urgency to 
extend institutional support are essential to 
make an NGO effective, functional and 
meaningful, But how these non- governmental 
legal entities holding different titles and 
nomenclature under different laws may operate 


in absence of clarity of conceptual basis, 


A positive 
development has 
taken place in 
favour of NGOs with 
the commencement 
of local government 
law in 1991. 
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What is needed in 
Nepal is not freedom 
for NGOs but legal 
and institutional 
clarity. 


vagueness in definition and accountable 
institution and understandable legal 
environment, is a big question that needed 
immediate answer. The Social Welfare 
Council, a supreme legal entity created by 
the Social Welfare Act, has failed to act like 
a coordinating and supporting body due to 
structural and functional vagueness. INGOs, 
more bewildered than national/local NGOs. 
are unable to confidently operate in a wide 
playground where neither the umpire nor the 
players are clear about their respective rights 
and obligations. What is needed in Nepal 
is not freedom for NGOs but legal and 
institutional clarity. for this a perusal of existing 
laws and policies governing NGO/PVOs/ 
INGQs is urgent. Based on such studies, a 
liberal democratic environment may have to 
be created through appropriate legal 
instrument that should at least be simple, 
comprehensive and technically sound. An 
NGO once registered under the new legal 
instrument should not find itself losing its 
identity and freedom rather than being legally 


empowered. 
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Pakistan 


LAWS AND REGULATIONS GOVERNING NON-GOVERNMENTAL 


ORGANISATION IN PAKISTAN 


1. INTRODUCTION 


In Pakistan, the term ‘NGO" has not been 
defined in any statute and is used to refer to 
all types of organisations. The perceptions 
about what an NGO is as well as the 
categories of NGOs, are widely divergent. 
Traditionally, NGOs have been seen as 
welfare-oriented organisations staffed by 
volunteers. The concept of developmental 
NGOs, staffed by professionals, has not yet 


been fully understood or accepted. 


For the purposes of this paper, the focus is on 
those organisations: which are clearly 
intended to be non-profit; which by virtue of 
the law covering them would necessarily be 
organisations; and which by law are not 


government-controlled. It must be pointed out, 
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however, that this excludes a number of 
organisations which have emerged and 
function as NGOs, although the concerned 
law does not deal with ‘organisations’ per 
se. It also ignores charities and trusts which 
are legally governmentcontrolled, even though 
they may be functioning as fairly autonomous 
organisations, as well as some which are 
actually non-profit organisations, but are 
registered under laws which view them as 


profitmaking. 


There are a number of laws which deal with 
the registration and regulation of NGOs, 
others which recognise the existence of entities 
which may be NGOs. Having emerged over 
a period of time, the laws use varying 
terminology and concepts, and have obviously 


tried to cover gaps or meet new situations 


The studies/reports done in Pakistan do not provide information on all the areas 


addressed in the format for the country report. Thus the information or analysis contained 


in this paper may be incomplete or generalised, based on reports, studies and 


discussions which are area-specific. 


Traditionally, NGOs 
have been seen as 
welfare-oriented 
organisations staffed by 
volunteers. The concept 
of developmental 
NGOs, staffed by 
professionals, has not 
yet been fully 
understood or accepted. 


rae ges 


Though the laws are 
not contradictory in 
themselves, they do 
allow for similar 
organisations to be 
registered under 
different statutes, and 
very dissimilar ones 
to be registered under 


the same statute. 


without interfering with previous legislation. 
This has resulted in substantial differences in 
the legal status, structure and functioning of 
NGOs in accordance with their registration. 
Thus, while some NGOs are recognised as 
bodies corporate, others in effect are merely 
extended agencies of the government. while 
some have recourse to independent judicial 
review, others are legally restricted from such 
access. While some can operate fairly 
independently, others require governmental 
permissions in a number of areas. This 
obviously affects the autonomy of a large 
proportion of NGOs, since there are a number 


of limitations on their powers. 


The laws {as with all laws in the country) are 
neither widely disseminated, nor their intent 
or legal effect widely understood, even by 
those who deal with them or get registered 
under them. At the most, they may be aware 
of the legal registration requirements, but 
knowledge or understanding beyond this is 
limited. In any event, the language of the 
laws (English) and the legal terminology 
ensures that the majority of the population 
cannot understand them. Their application 
depends largely on the persons in charge or 
on the policy of the current government. And 
the cumbersome documentation, combined 
with inefficiency and poor administration, 


ensures non-compliance. 


The government does have the requisite 
authority to oversee the activities of NGOs 
and to enforce the laws. In fact, in an 
environment where NGOs are often viewed 
as protagonists, many of its powers, though 


rarely used, are seen as excessive authority 


and control. The role of NGOs is particularly 
important in the context of countries like 
Pakistan, where many of them provide 
essential services which the state has failed 
to provide, facilitate the participation of 
groups and communities at various levels and 
raise issues from a non-partisan standpoint. 
It is primarily the catalyst and advocacy role 
played by NGOs which is often perceived 
as a threat by government. Yet, the 
governments’ lack of credibility and outreach 
combined with the conditionalities of 
international and bilateral funding for NGO 
involvement, has ensured increased interaction 
between government and NGOs, without 


diminishing the mutual mistrust. 


Il. PROVISIONS OF THE GENERAL 
LAWS 


A. Consistency and Clarity of the 
Laws. 


There are a number of laws which deal with 
NGOs, many of them overlapping in terms of 
the areas of activities they cover. However, 
there is divergence in their applicability, and 
the consequent functioning of the NGO. 
While the laws may appear to be too 
numerous on the face of it, most NGOs 
basically feel that the plurality of statutes allows 
them a choice in terms of their structure and 


functioning. 


Though the laws are not contradictory in 
themselves, they do allow for similar 
organisations to be registered under different 
statutes, and very dissimilar ones to be 


registered under the same statute. This is 
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particularly so in the case of the more general 
legislation like the Societies Registration Act 
or the law for non-profit companies, where 


foundations, organisations, 


support 
professional associations, developmental 
organisations and special membership 
associations (e.g. housing societies}, all get 
registered without any distinction. There also 
appears to be no clear prohibition on NGOs 
from registering themselves under more than 
one statute. This has been done by a number 
of NGOs for various reasons: some 
government departments often only give 
financial support to NGOs registered as social 
welfare agencies, thus pushing NGOs 
registered differently to also get the concerned 
registration, donors sometimes require a 
particular form of registration; special 
incentives are sometimes available for 
particular types of NGOs e.g. subsidised 
amenity plots for societies in Karachi. Because 
of the ineffective functioning of most of the 
concerned authorities this has not surfaced as 
a problem, but it could bring into question 
the very nature of the NGO and its legal 


status. 


A study has indicated a number of problems 
concerning clarity of the laws. The language 
of the laws (English) and the legal terminology 
constitute major problems. Moreover, the 
details contained in the schedules, rules and 
subsequent orders, and the cumbersome 
documentation and procedures lead to 
contusion about what is required, both in terms 
of registration as well as for future obligations. 
This results both in a prolonged preparation 
period for registration documents, as well as 


in massive non-compliance with obligations 


ES 


later. Thus, though most of the laws are 
relatively uncomplicated, the form of 
documentation required for follow-up 
processes, combined with the inefficiency and 
red tape which is an integral part of the 


system, makes administration problematic. 


The laws are basically the same in all 
provinces (with occasional minor differences), 
the rules may be slightly different, while the 
procedures and policies in each province 
change somewhat according to the persons 


in charge as well as current government policy. 
B. Constitution 


Atticles 16,17 and 19 of the Constitution of 
Pakistan guarantee freedom of assembly, 
association and speech for every citizen. 
However, the right to assembly is subject to 
any reasonable restriction imposed by law in 
the interest of public order. The right to form 
associations or unions is subject to any 
reasonable restrictions imposed by law in the 
interest of sovereignty or integrity of Pakistan, 
public order or morality. And the right to 
freedom of speech and expression is subject 
to any reasonable restrictions imposed by law 
in the interest of the glory of Islam or the 
integrity, security or defence of Pakistan, 
friendly relations with foreign States, public 
order, decency or morality, or in relation to 
contempt of court or commission of or incite- 


ment to an offense. 
C. Types of Organisation. 


Basically, there are five or six statutes that 


deal with the formation, regulation or 


recognition of entities, which could be 
organisations. While the entity in most cases 
is clearly an organisation (Society, 
Cooperative society, agency or company), in 
other cases (public trusts and charitable 
endowments) it can result in being an 
organisation both because of intent or func- 
tioning. 

The types of organisations that can be formed 
under the laws are |a} societies under the 
Societies Registration Act of 1860, (b} social 
welfare agencies under the Voluntary Social 
Welfare Agencies (Registration and Control] 
Ordinance of 1961, (c] cooperative societies 
under the Cooperative Societies Act of 
1925,(d) non-profit companies under the 
Companies Ordinance of 1984, [e) public 
charitable endowment trust under the 


Charitable Endowments Act. 1890. 


In recent years, an internal debate between 
NGOs has been initiated about whether the 
entities recognised by some of the laws are, 
strictly speaking, organisations, whether they 
are all non-profit, and whether all of them are 
non-government. Technically, of course, 
public charitable trusts and charitable 
endowment trusts are not organisations. 
However, in many cases they have been 
established with the same intent, function in 
the same manner and think of themselves as 
organisations. In fact, sometimes the only 
reason for registration as a public charitable 
trust is either because of lack of awareness of 
other options, or simply because of easier 
registration and lack of official interference in 
its functioning. The profit issue emerges most 
clearly in terms of cooperative societies within 
which the self-help and profit-distribution 
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concepts are present, but has also been raised 
as an ethical issue in relation to NGOs which 
pay what are considered exorbitant salaries. 
While the ethical issue is yet to reach some 
conclusion, it may be mentioned that not all 
cooperative societies are profitsharing, some 
work far beyond the selFhelp concept and are 
only so registered because of lack of knowl- 
edge of other options as also because the 
cooperative structure extends to the sub- 
divisional level which facilities registration of 
groups which do not have easy access to the 
larger or capital cities. The ‘government or 
non-government’ issue clearly hits charitable 
endowment trusts which are created by 
executive order and the ‘corporation sole’ is 
a government officer. But there are many grey 
areas, where the deciding factor yet has to 
be resolved. If the basis for being considered 
an NGO is the type of registration, then all 
the government-sponsored and government 
controlled organisations so registered would 
also be considered NGOs. If government 
sponsorship or promotion is the deciding 
factor, this could affect NGOs which are 
functioning as independent organisations even 
though their inception was governmental. If 
total or sizable government funding is the 
deciding factor, this would exclude a large 
number of social welfare agencies, which 
function almost exclusively on small funding 
from government. And if government control 
(exemplitied by having the deciding power 
on governing bodies or as exercising judicial 
powers) is the deciding factor, this ignores 
the control it exercises through funding and 


other means. 


Societies are basically associations set up for 
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charitable purposes or for the promotion of 
literature, science, and the arts. Social welfare 
agencies are agencies established primarily 
for rendering welfare services. Cooperative 
societies are associations for the promotion 
of thrift, selthelp and mutual aid among 
agriculturists and others with a common 
economic need. Non-profit companies are 
associations formed for promoting commerce, 
art, science, religion etc. Public charitable 
trusts are trusts created for the benefit of society 
or certain sections of it. And charitable 
endowments are trusts for charitable purposes 
and the advancement of any object of public 


utility. 


The laws recognise most types of organisations 
as juridical entities, but there is a qualitative 
difference of degree. Cooperative Societies 
and non-profit companies are clearly given 
the status of bodies corporate. In the case of 
a society, its juridical identity is inferred 
through various provisions of the statute: the 
property of a society is deemed to be vested 
in the trustees or governing body; while the 
society may sue or be sued in the name of an 
office-bearer, the suit does not abate in the 
absence of such office-bearer; a judgment can 
only be enforced against the property of the 
society; and its members can be sued as 
strangers. In the case of social welfare 
agencies, their juridical status is dubious; the 
statute does not clearly establish its status; its 
powers are severely curtailed: and the power 
of judicial review lies with the government. 
In the case of public trusts, the trust property 
vests in the trustees, but the trust survives the 
death or discharge of any of the trustees and 


passes on to others. In the case of a charitable 
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endowment trust, the Treasurer of Charitable 
Endowments (a government officer) has been 
declared the corporate sole of the property of 


the trust which vests in him. 


Some of the statutes cover only those NGOs 
that provide public benetit e.g. the Voluntary 
Social Welfare Agencies Ordinance, the 
Charitable Endowments Act and the law 
relating to public charitable trusts. The 
Cooperative Societies ‘Act is clearly designed 
for serving the mutual interests of its members. 
However, the Societies Registration Act and 
the law relating to non-profit companies does 
not distinguish between NGOs that provide 
a public benefit and those that serve their 
members’ private and mutual interests. While 
many of the emerging developmental NGOs 
are registering themselves under these statutes, 
professional and other special membership 
associations are also registered under these 


acts. 


Trade unions and political parties are 
regulated separately under ditferent statutes. 
Religious entities or groups with religious 
objectives have various options e.g. 
registration as a political party, an educational 
institution, an agency registered with the 
Zakaat board, or as any one of the NGO 
registrations except that of a cooperative 


society. 


Various types of NGOs are permitted to exist 
and function. They do not necessarily have 
to register to function or even receive funds. 
Of the registered organisations, there are 


various types - charitable organisations, 


The laws recognise 
most types of 
organisations as 
juridical entities, but 
there is a qualitative 


difference of degree. 


welfare organisations, support organisations, 
coordinating organisations, selhelp groups, 
advocacy and pressure groups, professional 
bodies, research-oriented/developmental 
organisations, grass-root organisations, 
resource centres etc., many with overlapping 
spheres of activities and several of them multi- 


purpose organisations. 
D. Purposes. 


The purposes of a society include charitable 
work; the promotion of sciences, literature or 
the fine arts; instruction and the diffusion of 
useful knowledge or political education; the 
foundation or maintenance of libraries or 
reading rooms; public museums and galleries, 
collections etc. and educational and medical 
services. The purposes of a voluntary social 
welfare agency is the rendering of social 
services in one or more of the following fields; 
child, youth and women’s welfare, welfare of 
the physically and mentally handicapped, 
juvenile delinquents, socially handicapped, 
beggars and destitute, the aged and intirm, 
welfare and rehabilitation of released 
prisoners, and of patients; family planning; 
recreational programmes to prevent anti-social 
activities; social education in civic 
responsibilities; training in social work; and 
coordination of social welfare agencies. The 
purpose of a cooperative society is the 
promotion of thrift, self-help and mutual aid to 
bring about better living, better business and 
better methods of production. The types of 
societies are: resource societies; producers 
societies; Consumers societies; housing 
societies; and general societies. The purposes 


of a non-profit company include the promotion 
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of commerce, art, science, religion, sports, 
social services, charity or any other useful 
objective. The purpose of a public charitable 
trust can be any charitable purpose i.e. the 
advancement of knowledge; religion; 
commerce; health and safety of the public; or 
any other objective beneficial to mankind. The 
purpose of a charitable endowment includes 
any charitable purpose e.g. relief of the poor, 
education, medical relief and the 
advancement of any other object of general 
public utility, but does not include a purpose 
which relates exclusively to religious teaching 


or worship. 


This paper primarily focuses on the law relating 
to social welfare agencies, societies and non- 
profit companies, which are clearly intended 


to be non-profit organisations. 


E. Registration or Incorporation 
Requirements 


The registration or incorporation requirements 
are different under each of the statutes. Apart 
trom fulfilling the requirement of having 
purposes and areas of activity which fall within 
the ambit of the particular form of registration, 


there are specific requirements to meet. 


A social welfare agency may be formed by a 
minimum of 10/11 adult persons who reside 
in the area of operations of the organisation. 
There must also be a management committee 
of about 15 persons. There are no base 
capital requirements for registration. The 
registration authority is the Directorate of Social 
Welfare, located in the provincial capital. The 


documentation to be submitted includes: four 
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copies of the application for registration on a 
prescribed form; four copies of the constitution 
containing all the items listed in the schedule, 
four copies of the minutes of the association 
where it was decided to form the agency, a 
brief statement about the accommodation, list 
of qualified persons, sources of income, future 
plans, details of equipment etc., and a copy 
of the treasury challan for Rs. 25/- paid as 
registration fee. After the documents are 
checked, site inspection takes place, followed 
by the issuance of the certificate or registration 
which has to be collected from the Director 
ate. If an application is rejected, an appeal 
can be made to the provincial government 


within 30 days, and its decision will be final. 


To form a Society there must be a minimum of 
7 members and a minimum of 3 members on 
the governing body. There are no base 
capital requirements to form a society. The 
registering authority is the Registrar Joint Stock 
Companies located in the Directorate of 
Industries in the in the provincial capital. The 
documentation to be submitted includes; three 
copies of the Memorandum of Association 
according to the form given in the Act; three 
copies of the National Identity Cards of the 
office bearers; bank challan for Rs. 50 
payable as registration fee (may be different 
in the provinces e.g. Rs. 1500 in Sindh): 
authority letter undertaking; rent agreement: 
NOC if main office bearer is a government 
servant. If the society is an existing one assent 
lo registration by a 3/5 majority at the 
general meeting is also necessary. Further 
documents may also be required in particular 
cases e.g academic certificates of the 


subscribers in the case of an educational 
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society. After the documents are found in 
order, site inspection takes place, followed 
by the issuance of the certificate of registration 
by the office of the Registrar of Joint Stock 
Companies. There is no provision made in 
the act for appeal against rejection of 
registration, presumably because registration 
by the authority is legally mandatory if the 
documents filed are in accordance with the 
requirements. However, when rejections do 
take place and the NGO complains the matter 


goes to the Director Industries. 


For the incorporation of a nonprofit company, 
a public company with limited liability, there 
must be a minimum of 7 members. The 
Corporate Law authority is the relevant 
authority which grants the license and directs 
that the company be registered. The 
registering authority is the Registrar Joint Stock 
Companies (including an additional registrar, 
deputy registrar or assistant registrar, 
performing the duty of registration) in the 
province or part of Pakistan where the 
registered office of the company is situated. 
If the company is being registered at the 
provincial level the assistant registrar located 
at the Directorate of Industries is usually the 
registering authority and issues the certificate 
of incorporation. If the company is being 
registered at the federal level, the joint registrar 
located at the office of the Corporate Law 
Authority is usually the registering authority and 
issues the certificate of incorporation. The 
documentation to be submitted for obtaining 
a license includes; an application to the CLA; 
three copies of the draft memorandum; three 
copies of the articles of association; a list of 


promoters of the associations with occupations 


and addresses: a declaration by a senior 
advocate, chartered accountant or director/ 
officer of the company that the documents are 
in conformity with the requirements: the names 
of the companies, associations and institutions 
in which the promoters hold office: for existing 
companies, a copy of the preceding year's 
audited balance-sheet, income and 
expenditure account and the annual report; 
an estimate of the future annual income and 
expenditure, specifying sources etc. a brief 
statement of work already done or proposed 
to be done. Once the license is approved/ 
issued by the CLA on the conditions it deems 
fit, the registration authority requires; three 
copies of the letter of authority or power of 
attorney; declaration of undertaking by a 
director/officer; notice of registered office: list 
of directors; consent of directors; particulars 
of directors ; undertaking and copies of NICs 
of subscribers; copies of NICs of persons 
witnessing signature; copy of ownership 
documents of registered office and NOC from 
landlord; a challan for Rs. 170 as registration 
fee; other particulars in case of residential 
flats/shops etc. After the documents have 
been found in order; site inspection takes 
place, following which the company is 
registered and the Certificate of Incorporation 
issued by the concerned registrar. The process 
is somewhat different at the provincial and 
federal levels. If an application for incorpora- 
tion is rejected, the applicant can appeal 
within 30 days to the registrar; but if the order 
has been passed or upheld by the Registrar, 
to the Corporate Law Authority. 


All documentation under the different statutes 


is subject to prescribed conditions of 
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attestation, notarisation etc. with specifications 
as to the type of paper to be used. The 
process of registration (from application till the 
registration) can take from one week upto one 
year. There have been instances of regis- 
tration taking place overnight (under political 
or official pressure) and there have been 
instances when they have taken longer than a. 
year (because of political/ policy reasons; 
refusal to register organisations using different 
or ‘unacceptable’ concepts or terminology 
e.g. non-hierarchical structures, ‘political 
empowerment’, etc. }. However the largest 
proportion get registered within 1-3 months, 
most delays taking place because of 
incomplete or defective documentation. It 
appears that the process of preparation of 
documents takes much longer than the actual 
process of registration. the number of 
documents, the complicated language, the 
non-availability of guidance/models in many 
cases, the requirements of attestation and type 
of paper, the multi-window operations and the 
general inefficiency of registration offices are 


the main reasons. 


There is no statutory bar on the membership 
of foreigners though the conditions of 
membership may result in excluding foreigners. 
Nor does there appear to be a bar on the 
formation of umbrella organisations or 
association of NGOs. The Voluntary Social 
Welfare Agency Act specifically includes co- 
ordination of agencies as a legitimate area 
of activity, the other statutes are silent. 
However, presumably this allows for 
associations if the overall purpose of such 
association is the promotion or advancement 


of the approved objectives. However the 
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conditions of membership relating to ‘natural 
persons’ must be observed, though they may 


in fact be representing organisations. 
F. NGO Registers 


The Registration authorities of social welfare 
agencies and societies do maintain registers 
of all registered organisation with relevant 
particulars submitted at the time of registration 
(e.g. the Directorate of Social Welfare 
maintains a register of all registered social 
welfare agencies containing the following 
particulars; name and address of the agency; 
registration number, date of registration and 
establishment: details of the founder members 
and: details of the office bearers}. However, 
it appears that the information is neither up- 
dated thereafter, nor are defunct NGOs 
purged from the lists. Legally the public has 
access to the documents subject to a normal 
fee. However, this is not the reality in terms 


of actual functioning. 


The registrars of non-profit companies are 
legally obliged to maintain a number of 
registers, update them regularly and exchange 
information with the provincial registrars and 
Registrar Pakistan. The types of registers 
include a Register of companies with the 
name, registration number, date of incorpora- 
tion, other particulars, all other documents and 
facts in chronological order; an alphabetical 
index of the companies registered with the 
concerned company registration office ; an 
alphabetical index of companies registered 
with all the company registration offices; 
register of foreign companies; of mortgages 


etc; chronological index of mortgages etc. 
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companies into liquidation, companies whose 
names have been struck off register of fees; 
copying register, inspection register, of 
persecutions etc; check register of AGMs etc. 
check register for issuance of half-yearly 
accounts; statutory meeting reports efc. The 
public is legally allowed access to inspect 
certain registers and records upon payment 
of a fee. However a study indicated that 
company registration offices in one province 
had certainly not maintained or updated their 
registers or were unwilling to allow access to 


them. 
G. General Powers 


All registered organisations have the right to 
own property, open bank accounts and enter 
into contracts. However, there are some 
specific limitations on their powers under the 
different statutes. For example, a social 
welfare agency; cannot amend its constitution, 
rules, regulations, bye-laws etc. without 
approval of the registration authority; it cannot 
voluntarily dissolve itself without permission, 
and any assets left over after dissolution must 
be transferred to another registered social 
welfare agency with similar objectives. Any 
complaint about contravention of the legal 
province (including failure to comply with 
limitations) had to be made in writing to the 
court by the registering authority or an 
authorised officer. The assets of a society 
remaining after disssolition must be transferred 
to another registered social welfare agency 
with similar objectives. Any complaint about 
contravention of the legal provisions (including 
failure to comply with limitations) has to be 


made in writing to the court by the registering 
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The governing bodies 
of the organisations 
usually have the 
power to accept, 
exclude or remove 


members 


authority or an authorised officer. The assets 
of a society remaining after dissolution must 
be transferred to another society. Presumably, 
any complaint in this regard would ordinarily 
be made by the registering authority, but could 
be initiated or made by any member. A 
society in which the government is a member, 
contributor or otherwise interested in, cannot 
dissolve itself without the consent of the 
concerned provincial government. A non-profit 
company: cannot make donations or grants 
to or affiliate itself with any other charitable 
institution/trust etc. which is not approved by 
the CBR; in the case of dissolution, it must 
transter its remaining assets to institutions 
having similar objects; must invest its un-utilised 
moneys exceeding a certain amount in 
government securities; cannot amend its 
constitution without approval of the CLA. A 
complaint for any offence against the 
ordinance must be made to the court or 
Corporate Law Authority in writing by the 
registrar, any member or creditor entitled to 
present a petition for the winding up of the 
company. It does not appear that possible 
or intended beneficiaries of NGOs have the 


right to go to court to seek action against them. 
H. Membership Organisation 


All the statutes contemplate a basic 
membership. The kind of membership (open, 
strictly restricted, professionally determined 
etc.), however, depends on the character of 
the organisation, its own rules and the statute 
by which it is governed. Whatever the source 
or process for the rules, the governing bodies 
of the organisations usually have the power 


to accept, exclude or remove members. 


For social welfare agencies, special provisions 
for membership are contemplated in the model 
constitution prepared. Apart from the basic 
eligibility criteria (age, residence, non- 
employee etc.], different forms of membership 
are categorised: patrons; life members, 
ordinary members; associate members: 
affiliated members; honorary members; and 
co-opted members. Associate and affiliate 
membership applies to other agencies, not 
persons. There are different qualifications and 
procedures for the categories, but basically 
all applications have to be approved by the 
executive (management) committee, but if 
twice rejected, by the general body whose 
decision is final, membership can be terminat 
ed due to non-payment of subscription; 
absence from 3 consecutive meetings; 
detrimental conduct. Resignation of a member 
is through a written resignation, to be 
accepted by the Executive Council. For 
societies, there are no special rules concerning 
membership, since the law does not 
differentiate between different kinds of 
organisations, including professional societies. 
The conditions for membership, removal and 
resignation would therefore be according to 
the rules and regulations of the society. For 
non-profit companies, membership creteria 
would be according to the articles of 
association, as would be the procedures for 


acceptance, removal and resignation. 
Ill. GOVERNANCE 


The provisions relating to governance of 
NGOs are different under each of the statutes. 


The governing body of a social welfare 
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agency is a management committee, (or 
executive council, committee etc.) to whom 
by the constitution of the agency, its executive 
functions and the management of its affairs 
are entrusted. It must have about 15 members, 
comprising (according to the model 
constitution and schedule) a president, vice- 
president, general secretary, joint secretary, 
treasurer and 10 executive members. The 
governing body has the powers and functions 
to: to represent the organisation and execute 
the policy etc., to appoint sub-committees; to 
invite, cancel, restore membership etc.; to 
appoint, discipline dismiss paid staff and 
determine terms and conditions of employ- 
ment; fo prepare schemes, budgets, reports 
etc.: to co-opt members on the committee in 
case of vacancy; prepare annual reports, 
audited accounts and present to the general 
body; arrange for general body meetings 
when due; draw up programmes and be 
responsible for implementation; and maintain 
the register of members. All members of the 
committee are honorary and the property of 
the agency vests in the committee. The powers 
and functions of the office bearers are also 
laid down in detail. Basically, the president 
is the head, presides over and adjourns 
meetings, supervises the working of the 
organisation, has the casting vote, meets 
emergency expenditures etc., with the vice- 
president to assist and assume the powers in 
the president's absence. The General 
Secretary is the chief executive with duties of 
preparing agendas, calling meetings, 
preparing and submitting reports, general 
supervision, verification of bills/vouchers, ex: 
otticio member of all committees etc., with 


the joint secretary to assist and assume 


responsibilities in the general secretary's 
absence. The treasurer's responsibilities are 
to maintain accounts, operate accounts and 
moneys, proper auditing, collection of 
payments/donations, maintain account 
registers, preparing annual budgets, quarterly 
account reports, handle petty cash etc. The 
general body, composed of life and ordinary 
members: determines the policy/programmes; 
approves the fiscal budget; holds elections of 
the executive committee; appoints chartered 
accountants, approves the report and audited 
accounts; decides appeals and other matters 


referred; amends the constitution. 


The quorum for an annual general meeting 
and meetings of the governing body is one- 
third of the total membership, different for 
special and requisitioned meetings. All 
decisions are by simple majority except in 
particular cases e.g. 3/4 majority of total 
membership of general body for an 
amendment to the constitution; 2/3 of 


members present in a requisitioned meeting; 


3/4 of the total membership of the governing 


body for suspension of membership. Persons 
(including members of the governing body) 
are indemnified against prosecution or legal 
proceedings for anything done in good faith 
under the ordinance. But any person who 
contravenes the provisions of the statute or 
makes a false statement or false representation 
etc. is liable to imprisonment upto 6 months 
or fine upto Rs. 2000. The complaint has to 
be made by the registering authority or 
authorised officer. 


The governing body of a society (governors, 


council, directors etc.) is the body to whom, 


The governing body 
of a society 
(governors, council, 
directors etc.) is the 
body to whom, by the 
rules and regulations 
of the society, the 
management of its 


affairs is entrusted. 
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by the rules and regulations of the society, 
the management of its affairs is entrusted. 
There must be a minimum of 3 persons on the 
governing body. There is no mandatory 
provision or bar regarding the kinds of officers 
and, consequently, no specified powers or 
functions. Even an AGM is not mandatory, 
leaving the operation fairly flexible. For alter- 
ing, extending or abridging its purposes, or 
for amalgamating the society, there must be 
a 3/Sth vote of the members at a special 
meeting convened by the governing body, to 
be confirmed by 3/5th members present at a 
second meeting convened by the governing 
body after one month. Bye-laws can be made 
in accordance with the rules and regulations 
of a society, but if the rules do not provide for 
this, they can be made at a general meeting 
of the members, specially convened for the 
purpose, by 3/5th of the members present. 
Persons (including officers) are not personally 
liable for suits against the society in their 
names. Any member (including an officer) 
who breaches a rule or bye-law is liable for 
the pecuniary penalty accrued, which can be 
recovered in a court of law. Members 
(including officers) can be sued as strangers 
for damage to the society and can also be 
prosecuted and punished as strangers for 


specified criminal offences. 


The governing body of a non-profit company, 
if it can be so called, is its board of directors, 
although many of the powers lie with the 
members in general meetings. There must be 
a minimum of 7 directors of a non-profit 
company and only natural persons can be 
directors, none a variable representative of a 


body corporate. The business of the company 
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is managed by its directors, who may exercise 
all powers which are not exercised by the 
company in general meeting, whether in 
accordance with the law, the articles or a 
special resolution. The members of a 
company, in AGM, are responsible for the 
consideration of the accounts, balance sheets 
and reports of the directors and auditors, 
the appointment and fixation of remuneration 
of auditors, the election or appointment 
of directors. The company must have 
directors, a chairperson and a secretary. The 
Provisions of meetings, quorums, voting 
etc. are the same as for any other public 


company. 


Amongst other things, the- directors may 
borrow money invest funds, make loans, 
approve accounts and bonus etc. Except with 
the consent of the general meeting, the 
directors cannot sell, lease or dispose of 
undertakings or give any relief for the 
repayment of specified outstanding debts. The 
company must have a chief executive, unless 
managed by a managing agent. The directors 
are responsible for appointment of the chief 
executive and may also remove him by a 
resolution of 3/4th of the total number. A 
chief executive cannot engage directly or 
indirectly in competing business. Every 
director or officer, who is directly or indirectly 
concerned or interested in any contract or 
arrangement, must make a disclosure in this 
regard. If these provisions are contravened, 
apart from the liability to tines, the court may 
declare a director to be lacking fiduciary beha- 
viour. Under the law, the company itself is 
liable for defaults and harm to third parties. 


However, all officers responsible for 
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contravention and defaults, and in some cases 
if they are ‘knowingly or willingly’ in default 
are personally liable. Except as provided in 
the statute, indemnification of any officer 
against liability for negligence, default, breach 
etc. is void, except in particular 


circumstances. 


IV DISSOLUTION, WINDING UP, 
AND LIQUIDATION OF ASSETS. 


It the registration authority believes that a 
social welfare agency is acting in 
contravention of its constitution or the laws/ 
rules or in a manner prejudicial to the public 
interest it may make a report to the provincial 
government, after giving the agency an 
opportunity to be heard. If satisfied, the 
provincial government may order the agency 
dissolved. There appears to be no appeal 
against involuntary dissolution. No registered 
agency can dissolve itself. However, at least 
three-fifths of its members can apply to the 
provincial government for dissolution, and if 
the provincial government is satistied, it may 
order the agency dissolved. Upon dissolution, 
the registration of the agency stands 
cancelled. The government may order any 
bank or person holding moneys securities or 
assets of the agency not to part with them 
without written permission of the government, 
appoint a competent person to wind up the 
atairs of the agency, order any moneys etc. 
remaining after satisfaction of debts and 
liabilities , to be transferred to another agency 


having similar objects, all such orders to be 


enforceable by a civil court. 


There is no involuntary dissolution process for 


a society. A society may be dissolved by the 
decision of 3/5 of the members of a society 
at a general meeting called for that purpose. 
However, it must obtain the consent of the 
provincial government if any government is a 
member of, contributor to or otherwise 
interested in any society. The property of the 
society will be settled according to the rules, 
or as the governing body finds expedient, and 
in the event of a dispute among the governing 
body or members, the matter will be settled in 
court. If any property remains atter payment 
of debts and liabilities, this must be given to 
another society agreed upon by 3/5 members 
at the time of dissolution, or by a court if this 


is not done. 


The winding up of a non-profit company may 
be either by the court, or voluntary, or subject 
to the supervision of the court. It may be 
wound up by court: if it has so resolved by 
special resolution; if default is made in 
delivering the statutory report to the registrar 
etc., if it does not commence its business for 
a year or suspends it for a year; if its 
membership gets reduced to below the 
minimum; if it is unable to pay its debts; if it 
has been carrying on unlawful, fraudulent, 
unauthorised business etc., if the court 
(company bench} considers it just and equita- 
ble etc. An application can be made by the 
company, or creditors, or contributory, or 
registrar, or the CLA or person authorised, 
subject to certain conditions. If the court orders 
the company to be wound up, an appeal can 
be made to the Supreme Court if leave to 
appeal is granted. The court will appoint a 
provisional manager or official liquidator when 


it orders a company to be wound up. Within 


There is no 
involuntary 
dissolution process 


for a society. 
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There are no special 
rules for the 
registration, regulation 


or dissolution of 


foreign organisations. 
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30 days of receiving sufficient funds, the 
liquidator will distribute the funds among the 
creditors or contributors after providing for 
expenses. A company can be wound up 
voluntarily if, its fixed period of duration 
expires; or its resolves so in a special meeting. 
The company in general meeting will appoint 
the liquidators. It can be wound up under 
supervision of the court when it has passed a 
resolution for voluntary winding up and the 
court decides that it should be under its 
supervision, either of its own motion or upon 
application. A company continues to be a 


company till its final dissolution. 
V. REGULATION 


The Directorate of Social Welfare has 
regulatory authority over social welfare 
agencies. The agency must submit an annual 
report and audited accounts to the authority 
at the close of each financial year. The report 
must contain details about general manage- 
ment of the agency; nature and extent of 
services; programme for the next year; and 
audited accounts. The annual report must be 
published and becomes a matter of public 
record. The failure to file reports, amounting 
to failure to comply with the provisions or as 
acting contrary to the provisions of the law, 


could result in supercession or dissolution. 


The Registrar Joint Stock Companies has 
regulatory authority over societies. The society 
must send the authority a list of the names, 
addresses and occupations of the governing 
body once a year, either within 14 days of 
the AGM (if the rules provide for it) or in the 


month of January. Annual audit reports veritied 
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by a chartered accountant are also asked to 
be submitted. In practice, in the past year, 
there have also been demands for minutes / 
decisions at AGM and governing body 
meetings, but there is no information if this 
has been done in all the provinces and with 


all societies. 


The Corporate Law Authority (CLA} has 
principle regulatory authority over non-profit 
companies. The reports/statements by a 
company are ordinarily submitted to the 
company registrar in their area. The company 
must submit annually copies of the balance- 


sheet and income/expenditure presented at 


the AGM within 30 days of the meeting, list 


of directors and their consent etc. It must also 
intimate change of its registered office and 
keep its accounts/books open to inspection. 
The authority may also require the company 
to submit any additional statements of accounts 
and reports. Failure to submit the reports etc. 
makes the company and the officer, knowingly 


or willfully defaulting, liable to fines. 
VI. FOREIGN ORGANISATIONS 
A Registration etc. 


There are no special rules for the registration, 
regulation or dissolution of foreign 
organisations. They are appearently registered 
with the Foreign Office which regulates their 
functioning according to their existing policy 
and rules as well as the agreement arrived at 
with them, whereafter the Economic Affairs 
Division deals with them. Essentially, foreign 
organisations function according to the terms 
of agreement with the government. Some of 
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the organisations come within the ambit of 
the bilateral agreement between their 
government and the Government of Pakistan 
(e.g. the USAID and the German Foundations 
of the different political parties}, others 
have separate agreements (e.g. Asia 


Foundation). 


B. Foreign Grants. 


There are no special rules for domestic 
organisations to receive foreign grants. Any 
rules, restrictions, conditionalities etc. are on 
the donor agencies operating in the country. 
If grants are received from outside the country, 


these are not subjected to any official process. 
Vil. MISCELLANEOUS 


The rules for mergers of NGOs are different 
according to their registration. In a society, 
the governing body may submit a proposition 
for amalgamation to the members, which 
would have to be agreed to and confirmed 


at 2 special meetings by a 3/5Sth vote. 


Where NOGs have approval of the Central 
Board of Revenue (CBR] for exemptions, a 
certain percentage of any money put aside 
or un-utilised in excess of a prescribed limit 
must be invested in government securities or 
approved investments. There is no specitic 
bar on NGOs per se on investing aboard. 
But they would be subject to the same 


regularities of the State Bank as are applicable 


to others. 


There is, in principle, no bar on NGOs from 
engaging in political and legislative activities. 


NGOs have helped to draft laws and lobbied 
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with government on laws and policies. 
However there may be problems about 
endorsing candidates. Non-profit companies 
are prohibited from making any contribution 
to any political party or for any political 
purpose. The registration authorities and 
government policy is also discouraging to any 


overt political activity. 
Vill. TAX LAWS 


The basic income tax structure in Pakistan is 
a federal one, while the excise taxes etc. come 
within the provincial jurisdictions. The relevant 
statute is the Income Tax Ordinance 1979, 
which extends to the Central Board of Revenue 
under which the following classes of income 
tax authorities have been established: regional 
commissioners: directors of survey, vigilance, 
inspection and audit; commissioners; 
additional commissioners (appellate or 
inspecting ); income tax panels; deputy 


commissioners; and inspectors. 


Income is deemed to include any income, 
profits or gains, from whatever source derived 
as well as any loss of such income profits or 
gains. It has been classitied under the 
following heads; salary; interest on securities; 
income from house property; income from 
business or professional capital gains and 


income from other sources. 
A. Tax Exemptions for NGO 


NGOs are not automatically exempt from 
income-tax. However, they can be granted 
tax exemption in total income if they meet 
specified conditions, and certain kinds of 


income is also exempt. 


NGOs are not 


automatically exempt 


from income-tax. 
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Any income of a religious or charitable 
institution derived from voluntary contributions 
applicable solely to teligious or charitable 
purposes of the institution, is exempt. Receipts 
which are of a casual and non-recurring nature 


are also exempt if they are less than Rs. 


25,000. 


Trusts or welfare institutions can only get 
exemptions from total income if they are 
approved by the CBR for this purpose. This 
will include income from donations, voluntary 
contributions, subscriptions, house property, 
investments in securities of the federal 
government and so much income from business 
or profession as is expended in Pakistan for 
the purposes of welfare activities, the last 


being subject to certain limits. 


For getting exemption on total income, the 
institution must apply to the CBR in prescribed 
form along with: duly attested copy of the 
memorandum etc.; certified copy of the 
certificate of registration; copies of audited 
balance sheets and final accounts, auditors 
reports for the preceding 3 years certified by 
the chartered accountant; names of the office 
bearers and relationships; detailed report on 
the performance of the institution for the 3 


preceding years. 


The CBR may give approval subject to certain 
conditions: that the institution has been formed 
for establishing hospitals, providing education 
or for community welfare; has operated at the 
national level for at least 3 years; has acquired 
national recognition; that its operations extend 
to the whole of Pakistan; that its accounts are 


maintained with generally accepted principles, 
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and there are satisfactory arrangements for 
inspection. Further to these, the institution 
cannot be granted approval if: it has been, is 
being or is likely to be used for propagating 
the views of a particular political party or reli- 
gious sect; and has not or will not be able to 


achieve its aims etc. 


The constitution, memorandum etc. must also 
provide: for annual audit by a chartered 
accountant; transfer of assets, in the event of 
dissolution, to another CBR approved 
institution; regular maintenance of books in 
accordance with generally accepted prin- 
ciples of accounting, and arrangements for 
inspection; utilisation of its income etc. solely 
for promoting its objects; for maintenance of 
its accounts in scheduled banks; its objects; 
for prohibiting amendments of the constitution 
etc. without prior approval of the CBR; for 
restricting un-utilised money and investment of 


any excess in government securities etc. 


The CBR approval is valid for 1 year and can 
be renewed for the following year and 
thereatter if the conditions are met. Approval 
can also be withdrawn for non-compliance. 
B. Deductions for Donor 
Contributions 


Assesses are entitled to an allowance in 
respect of donations to any institution or fund 
which is established in Pakistan for a religious 
or charitable purpose and is approved by the 
CBR for this purpose. This excludes donations 
made to a private religious institution or fund 
which does not ensure for the benefit of the 


public. (A charitable purpose, as defined, 
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includes relief for the poor, education, medical 
relief and the advancement of any other object 


of general public utility). 


The maximum limits for sums eligible for 
allowance, in respect of donations to any 
institution or fund specially approved by the 
CBR, is Rs. 25,000/-. Subject to this limit, 
the aggregate of allowances cannot exceed: 
10% of the total income, in the case of a 
company and 25% of the total income, in any 


other case. 


The CBR has made rules regulating the 
procedure for the grant of approval under 
these provisions. The institution, fund, trust or 
society established in Pakistan for a religious 
or charitable purpose and requiring CBR 
approval must make an application to the CBR 
in prescribed form along with: a duly attested 
copy of the memorandum, articles, rules, etc..; 
the original registered trust deed or registration 
certificate, duly attested copies of the balance 
sheet and revenue accounts, audited by a 
chartered accountant, for the preceding year: 
list of names and addresses of office bearers 
and trustees, indicating family relationships if 
any; a detailed report of the performance of 
the institution, endorsed by the income-tax 


officer of the area. 


Approval cannot be granted if the 
memorandum, constitution etc. do not provide; 
for annual audit by a chartered accountant: 
for a quorum of 4 or 1/3rd of the total 
members for meetings of the governing body: 
for the transference of its assets, in the event 
of its dissolution, to another institution which 


has CBR approval; for prohibiting any transfer 
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of income etc. to any of its members or 
relatives: for accounts to be kept in scheduled 
banks; for prohibiting the amendment of its 
memorandum etc. without prior approval of 
the CBR: and for restricting un-utilised amounts 
within prescribed limits and certifying that 
amounts in excess of these have been invested 


in government securities etc. 


After the necessary inquires and process, the 
CBR may grant approval valid upto 3] 
December of the calendar year in which it is 
granted. Approval may be refused if the CBR 
is satisfied that the institution; has or is being 
used for personal gain; has been propagating 
the views of a particular political party; is 
calculated to personally benefit the members 
or their families: or has not or will not be able 
to achieve its aims in view of its administrative 
setup or otherwise. If approval is granted, 
the Regional Commissioner can renew the 
approval for the following year in accordance 
with prescribed procedures and requirements. 
The CBR can also withdraw approval if the 
institution has failed to comply with mandatory 


provisions etc. 
C. Endowment Issues. 


Certain incomes are exempt from taxation, 
subject to conditions: yields trom certain 
national saving schemes: interests on speci- 
tied deposits; returns from specified bonds; 
income from specitied dividends subject to 
limits and conditions etc. Income invested in 
certain approved securities, investment holding 
and industrial companies, is subject to 


allowance or exempt. This is subject to 


limits. 


D. Commercial/Business/Economic 
Activities 


There appears to be no bar on commercial, 
business or economic activities of NGOs, 
provided that the profits are utilised for the 
purposes of the NGO and there is no 
distribution of profits among the members etc. 
in any manner whatsoever. If the organisation 
has CBR approval for exemption for total 
income, the income from business or 
profession is exempt to the extent that it is 
utilised in Pakistan for the purposes of welfare 
activities, and is also subject to certain limits 


and conditions. 
E. Reporting 


There are certain prescribed forms ‘and 
statements for filing income-tax returns. Income 
(except income trom dividends} is computed 
in accordance with the method of accounting 
regularly employed by the assesses, though 
the CBR may require that the accounts be 
maintained in a prescribed manner in 
specified cases. Every person deriving income 
trom business or profession (except categories 
otherwise specified), where estimated annual 
sales/receipts are expected to exceed Rs. 


500000/-, must issue cash memos. 

IX COMPLIANCE 

A. General 

By and large, there is no compliance with 
rules applicable to NGOs. The fact that 40- 


50% of NGOs registered under the different 


statutes cannot even be located at the 


ost cig 


addresses given is in itself an indication that 
the NGOs have not informed the concerned 
authorities of their change of office, winding 
up etc. Nor has there been any effort on the 
part of the registration authorities to follow-up 
on NGOs registered with them or to enforce 
the rules. It appears that compliance ends 
with the registration process. It is only when 
the government changes or considers 
changing policies or when some particular 
issue emerges (e.g. in recent months the issue 
of Afghan NGOs and the NGO bill), that 
overnight enforcement orders are given. Done 
under pressure, trying to cover work which 
should have been regularly over years, and 
with a total lack of understanding, the enforce- 
ment is nether fair nor effective. In any event, 
the perception, both onthe part of the 
government and NGOs is very clear that these 
sudden moves towards enforcement are 
attempts at government control. There appears 
to have been only one study (provincial level] 
done which gives some indications on 
But the 


subject of the study was the registration of 


compliance or non-compliance. 
NGOs, hence compliance was not the focus. 
B. Specific. 


There is no particular perception that NGOs 
have been used to avoid taxes, except in 
pockets of government. However, there is a 
very definite perception that NGOs are used 
for financial and political benefit. The influx 
of tunding for NGOs, the high salaries being 
paid by a few NGOs as well as their more 
visible urban functioning has given the 
impression, fueled by vested interests, that 


NGOs are ‘minting money’. Meanwhile, 
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many of the political and religious parties, as 
well as individual politicians, having 
established NGOs, they are used both to 
funnel money to as well as for political 
purposes. In fact, many of the smaller 
community-based organisations perform the 
dual role of political organisation as well as 


welfare-related work in their communities 
C. Sanctions 


There are very clear provisions in all the laws 
relating to violation of the laws by NGOs and 


the subsequent action. 


if the registration authority of a social welfare 
agency is satisfied that the agency has been 
responsible for irregularity, maladministration 
or non-compliance, it may suspend the 
governing body and appoint an administrator 
or caretaker body. The order of suspension 
must be placed before a board constituted 
by the provincial government which may 
reinstate or reconstitute the governing body. 
The governing body may appeal to the 
provincial government within 30 days of the 
order, and its decision will be final and not 


called in question in any court. 


The provincial government may declare the 
governing body of a society to be superceded 
for up to one year and replace it by another 
governing body constituted by itself if it is of 
the opinion that the governing body is unable 
or fails to discharge its duties; unable to 
administer its affairs or meet its financial 
obligations; acts in a manner contrary to public 
interest or the interests of its members. After 
the specitied period, the governing body 
would again be constituted according to the 


memorandum and tules of the society. 


lf the CLA, upon an inspector's report, is of 


the opinion that the business of the company 


has been conducted in a fraudulent manner; 
the persons concerned with the formation or 
management has been guilty of fraud etc. ; 
information is being withheld from members 
etc., it may remove directors/officers, initiate 
changes in management amongst other 


actions. 
X. GOVERNMENT FUNDING 


There are no bans on NGOs per se from 
bidding for government funds etc. However, 
each tender would have its own rules and 
conditions for eligibility to complete, which 
may result in ousting NGOs. NGOs can a'so 
gain access to government funds through 
unsolicited proposals for grants and contracts. 
However, they would ordinarily have to be 
able to show that the activity contemplated 
comes within the scope of the five-year plan. 
There is nothing to prevent NGOs becoming 
recipients of assets the government is seeking 
to privatise, though this has rarely happened. 
There is a definite perception that government 
funding ends up disproportionately in the 
hands of NGOs formed or controlled by 
government. It is only the inability of many of 
these NGOs, the proven work of a number of 
developmental NGOs and the determination 
of the donor community which still provides 
most of the funds for development work, that 
this has not been allowed to hog the funds. 


XI PRIVATISATION 


The government has not yet seriously 
considered or devised a policy for privitisation 
in the social sector. However, because of 
the effectiveness of many NGOs, the 
limitations of the government and international 
funding conditionalities, the Eighth 5 year plan 


places emphasis on the involvement of NGOs 


There is a definite 
perception that 
government funding 
ends up 
disproportionately in 
the hands of NGOs 
formed or controlled by 


government. 
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in the provision of services etc. How this has 
actually worked has depended on the relevant 
ministries and departments e.g. many of the 
social sector ministries like the ministries of 
women's development, population welfare, 
social welfare, health, zakaat etc. have 
contracted NGOs for programmes and 
running centres etc. No special forms or 
procedures have been devised: the existing 
P.C. forms are used. However, this is being 
done on a fairly small scale. 


Xll. CONCLUSIONS 


There are, of course, a number of legal issues 
facing NGOs. The issues of definition, 
differentiation of types of NGOs, judicial 
identity, legal status, autonomy and access 
to independent judicial review are just some 
of the issues that need to be addressed. 
Beyond the purely legal issues, are the issues 
relating to the increasing interaction with 
government the mutual mistrust, the issues of 
control and regulation political pressures, 
bureaucratic and ineffective functioning, as 
well as some of the legitimate concerns of 
government. And finally there are issues 
relating to gaps - the lack of understanding, 
the lack of policy and even the inadequate 
internal interaction, debate and dialogue 


between NGOs. 


Where the last is concerned, perhaps the one 
thing that the proposed NGO bill by 
government did was to bring about an immedi- 
ate interaction and debate between a large 
number of NGOs, leading to the emergence 
of a number of networks, coalitions etc. 
Initiated through a joint resistance, these are 
now providing space for debate and dialogue 
ona number of issues. Much more structured, 
intensive and wider debate is needed by 
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NGOs to at least internally begin to resolve 
some of the issues. 


As far as the other issues are concerned, the 
immediate danger still is that of the NGO bill 
which the NGOs have categorically rejected. 
This is not a denial of the genuine concerns 
of government. In fact, since the proposed 
draft does not even address most of these 
concerns, it is the mala fides of government 
or certain sections of it, which are an issue. 
Moreover, since the proposed bill is clearly 
at attempt at further control, there is grave 
concen that the autonomy of NGOs is being 
curtailed while none of their concerns are 
being addressed. While the strong reaction 
did force the government into entering into 
dialogue with NGOs, the entire approach (as 
in most other interactions with government] was 
one of a major concession being made with 
no relaxing the position of control. What is 
needed is a genuine dialogue between 
government and NGOs towards developing 
an enabling environment within which just and 
effective ways for addressing the concerns of 
both can be devised. Some of the major 
objectives could be devising a rational 
privatisation policy in the social sector (which 
is obviously here to stay despite a number of 
strong reservations), which does not result in 
the commercialisation of state assets and 
making them the reserve of the elite, thus 
depriving peoples access to them and 
deepening class divisions, developing an 
environment conducive to effective interaction 
and collaboration between government and 
NGOs an understanding of each others work 
constraints and concerns; and then, at the right 
state, developing mechanisms and initiating 


legal reform to address all concerns. 
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Sri Lanka 


REPORT ON LAWS AND REGULATIONS GOVERNING NON GOVERNMENTAL 


ORGANISATIONS IN SRI LANKA 


BACKGROUND 


The NGO sector is a very active one in Sri 
Lanka and it is estimated that over 3000 
NGOs function within the country at present. 
No official count is available as to the exact 
number of NGOs operating in the country but 
‘studies have shown that three main types of 


organisations exist in the NGO sector. 


1. Popular or grassroots organisations 
(GROs) also known as People’s 
Organisations or grassroots level NGOs. 
This organisational type also includes 
indigenous voluntary associations with a 
service or development orientation as well 
as those with religious, cultural or 


recreational interests. 


2. National NGOs - the indigenous type as 
well as those with international affiliations. 


3. International NGOs operating within Sri 
Lanka. 


The organisations that fall into all three 
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categories share common features such as 
being of non governmental nature, voluntary, 


autonomous and non commercial entities. 


GROs are usually single village community 
based while NGOs are usually regional or 
national and offen cover one or more adminis: 


trative districts. 


Further, there are distinct distinguishing 
features, especially when taking the 
differences between group one made up of 
GROs and groups two and three made up of 
national NGOs and international NGOs 
operating within Sri Lanka. These differences 
primarily relate to resources, both financial 
and management, scale of operation, funding 
patterns, areas of jurisdiction, organisational 


structure and the issue of accountability. 


While most of these factors can be easily 
measured in terms of area or amount, 
accountability remains the most intangible yet 


most important aspect in the functions of very 


The NGO sector is a 
very active one in Sri 
Lanka and it is 
estimated that over 
3000 NGOs function 
within the country at 


present. 
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NGO Theoretically it is stated that GROs 
are accountable to the communities that they 
work in and therefore put to constant and 
rigorous tests of monitoring and accountability 
both in their activities and the funds they 
handle. In turn national NGOs and 
international NGOs working within the country 
are accountable to donors/funds on the one 


side and to beneficiaries on the other. 


The dilemma here is that such accountability, 
unlike with the GROs is measured by official 
documents such as statements of accounts 
and project reports prepared by professional 
outsiders and not by those who are targeted 
as benefiting from the work of the NGOs. 
This is an important issue that has gripped the 
NGO community in Sri Lanka and legislation 
in this context seems to be woefully 
inadequate. A perusal of available legislation 


would confirm this. 


THE RIGHT TO FREEDOM OF 
ASSOCIATION 


The freedom of association for the citizens of 
Sri Lanka is explicitly guaranteed by the 
Constitution of Sri Lanka as well as 


international covenants. 


Universal Declaration of Human 
Rights 


Sri Lanka is a member state of the United 
Nations and as a result is governed by the 
Universal Declaration of Human rights 
(adopted by the UN General Assembly in 
1948) Although not legally binding on 
member states, the Universal Declaration of 


Human Rights declares in Article 20 (1) that, 


tr tee geet 


“Everyone has the right to freedom of peaceful 


assembly and association.” 
Article 29(2) further provides that, 


“In the exercise of his rights and freedoms, 
everyone shall be subject only to such 
limitations as are determined by laws solely 
for the purpose of securing due recognition 
and respect for the rights and: freedoms of 
others and of meeting the just requirements of 
morality, public order and the general welfare 


in a democratic society”. 


International Covenant of Civil and 
Political Rights 


Sri Lanka has been party to the International 
Covenant of Civil and Political Rights of 1966 
from 1980 and is therefore governed by its 
provision. The Covenant, by Article 22 
provides that, 


1. Everyone shall have the right of freedom 


of association with other... 


2. No restrictions may be placed on the 
exercise of this right other than those 
which are prescribed by law and which 
are necessary in a democratic society in 
the interests of national security of public 
satety, public order, the protection of 
public health or morals or the protection 


of the rights and freedom of other...... 


The Constitution of the Democratic 
Socialist Republic of Sri Lanka 


The present Constitution of Sri Lanka enacted 
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in 1978 safeguards the freedom of 


association as a fundamental right of its 


people. 


The Constitution provides under Article 14 
which refers to the freedom of speech, 


assembly association, movement etc, that, 


Article 14(1) (c}: “Every citizen ts entitled to - 


the freedom of association.” 


This freedom is guaranteed unconditionally 
except however under the provisions of Article 
15 of the Constitution which deals with 
restrictions on fundamental rights, Article 15 
provides that the exercise and operation of 
the fundamental right declared and recognised 
by interalia Article 14(1}(c) shall be subject 
to such restriction as may be prescribed by 
law in the interests of racial and religious 


harmony or national economy. 


LAWS APPLICABLE TO THE NON 
GOVERNMENTAL ORGANISATIONS 
SECTOR IN SRI LANKA 


In Sti Lanka non governmental organisations 


are not governed by specific legislation. 


However the registration and other aspects 
such organisations fall under the purview of a 
number of laws namely the Voluntary Social 
Service Organisations (Registration and 
Supervision) Act, the Societies Ordinance, 
Company law, Trusts, Cooperatives, Trade 
Unions and by special Acts of Parliament, 
Certain NGOs are also registered with line 
Ministries and government departments with 


which they have working relationships. Such 


Ministries are the Ministry of Health. Ministry 
of Rehabilitation and the Department of 
Probation and Child Care etc. 


The Voluntary Social Service 
Organisations (Registration and 
Supervision) Act No. 31 of 1980. 


The Voluntary Social Service Organisations Act 
extends its scope to what the Act itself defines 
as Voluntary Social Service Organisations 
under section 18 on interpretation. According 
to section 18 the Act extends to any 
organisation formed by a group of persons 
on a voluntary basis and which conforms to 


the following: 


a) any organisation of a non governmental 


nature 


b) is dependent on public contributions, 
charities, grants payable by the 
Government or donations local or foreign, 


in carrying out its functions 


c) has as its main objectives, the provision 
of such relief as are necessary for the 
mentally retarded or physically disabled, 
the poor, the sick, the orphans and the 
destitute and the provision of relief to the 


needy in times of disaster. 


Thus the scope of the Act is limited to certain 


types of NGOs as clearly and specifically 
described in its definition of voluntary social 
service organisations and clearly deals only 


with welfare oriented organisations. 


The Act provides for the registration of the 


In Sri Lanka non 
governmental 
organisations are not 
governed by specific 
legislation. 
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The scope of the Act 
is limited to certain 
types of NGOs as 
clearly and 
specifically described 
in its definition of 
voluntary social 
service organisations 
and clearly deals 
only with welfare 
oriented 


organisations. 


described voluntary social service organisation 
with the Government and more specitically 
with the Ministry of Social Services which 
enables the Government through the Ministry 
and appointed officials to carry out the 
following: 


>» to inspect and supervise registered 


Voluntary Social Service Organisations, 


> to facilitate the coordination of activities 
of such organisations, to give government 
recognition to such organisations which 


are properly constituted, 


> to enforce the accountability of such 
organisation in respect of financial and 
policy management under the existing 
rules of such organisations, to the 
members,the general public and the 


government, 


> to prevent malpractices by persons 


purporting to be such organisation, 


> to regularise the constitution of voluntary 
social service groups which have not 


been legally recognised and 


> to carry out all and any other matters 
relevant to such organisations. 
The Act provides extensive provision for 
registration procedure which involves a vetting 
process by the Registrar of Voluntary Social 
Service Organisation, provision for refusal to 
register and a right appeal by aggrieved 
parties to the Secretary of the Ministry of Social 


Services. 


As important provision is included in section3 


of the Act where it states that every voluntary 


social service organisation subject to 
registration procedures and provisions in the 
Act shall be registered under the Act. 
However in the absence of an application 
forwarded voluntarily by such an organisation, 
the Act makes no provision to enforce this 
mandatory requirement on all voluntary service 


organisations. 


The Act empowers the Registrar of Voluntary 
Social Service Organisations to inspect 
registered organisations, to bring allegations 
of fraud or misappropriation of funds by such 
organisations to the notice of the Minister of 
Social Services and to attend any meeting of 
such organisation. The Minister is empow- 
ered to appoint a Board of Inquiry into any 
allegation of fraud or misappropriation 
allegedly carried out by a registered organi- 
sation and to make regulation of any matter 
required by or prescribed by the Act, which 
must be published in the Government gazette 


and approved by Parliament. 


The Act confers criminal liability on every 
person which willtully neglects or refuses to 
do any act or furnish any required information 
required by the Registrar or any authorised 
officer and provides for summary trial before 
a magistrate and punishment of a fine upon 


conviction. 


A Bill to amend the Voluntary Social 
Service Organisations Act 


A Bill to amend the Voluntary Social Service 
Organisations Act was presented to Parliament 
on 19 September 1995 which aroused the 


NGO community as a challenge to the 
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integrity, sovereignty and independence of all 
NGOs. The Bill dealt with the power of the 
Minister of Social Services, in instance where 
there has been fraud or misappropriation 
within a registered organisation which would 
affect the financial management of such 
organisaton and that public interest will suffer 
it such organisation continues to be managed 
by the existing committee, to appoint an 
Interim Board of Management to administer 


the affairs of the organisation in question. 
This Bill is yet to be passed in Parliament. 


The Societies Ordinance no. 16 of 
1891 


A large number of NGOs in Sri Lanka operate 
activities as societies incorporated under the 
Societies Ordinance no. 16 of 1891. 
(amended by Ordinances nos. 17 of 1926, 
14 of 1932 and Act no. 55 of 1949). 


The Societies Ordinance primarily provides 
for the registration of mutual, provident and 
other societies which render the society a body 


corporate by the name it is registered. 


The Ordinance provides for the registration 


of two categories of societies. 


|. Mutual provident societies established for 
the object of promoting thrift, of giving 
relief to members in times of sickness or 
distress, of aiding them when in pecuniary 
difficulties and for making provision for 


their widows and orphans. 


2. Societies for any purpose which the 


Minister of Social Service may by 
notification in the Government Gazette 
authorise keeping within the scope of the 


Ordinance. 


Thus it is evident that the Societies Ordinance 
does not deal exclusively with non 
governmental organisations or societies 
engaged in activities of a non governmental 
nature but also extends to para government 


or government appointed societies. 


Application for registration in this instance is 
forwarded to the Registrar of Companies who 
has power to allow or refuse registration. 
Appeal from a refusal under this Ordinance 
lies to the Court of Appeal. The Registrar is 
also empowered to cancel or suspend 
registration on specific grounds of request from 
the society or, with approval from the Minister, 
where registration is obtained by fraud or 
misrepresentation or where the society exists 
for an illegal purpose or purposes or on 


violation of provisions of the Ordinance. 


Societies registered under the Societies 
Ordinance are accountable directly to the 
Registrar of Companies and are governed 
extensively by the Ordinance with regard to 
rules within the society and their amendments 
(section 7}, duties and obligations (section 8) 
privileges (section (9), property and funds 
(section (10), contracts (section 9 {11} and 
financial transactions (section 9 (3) and 9(9), 
right of inheritance (section 9 (4}, investments 
(section 10 (6) accounts and auditing (section 
8 (c] and 8(d) legal proceedings (section | 2), 
conversion into companies (section 15 (4) and 


dissolution (section! 6) and related provisions. 


The Societies Ordinance 
primarily provides for 
the registration of 
mutual, provident and 
other societies which 
render the society a 
body corporate by the 


name it is registered. 
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The Ordinance also sets out a series of 
offenses, in addition to the applicability of 
the general Penal law existing in the country, 
relating to misrepresentation, mishandling of 
finances, fraud or failure to comply with 
requests from the Registrar and imposes 
penalty on such offenses of imprisonment and 


fines. 


Section 17 of the Ordinance places limits on 
benefits derived by society members and 
declares the violation of the section an offense 


punishable with imprisonment and fine. 


The Cooperative Societies Law no. 
5 of 1972 


NGOs in Sri lanka also function as 
cooperative societies registered under the 
Cooperative Societies law no. 5 of 1972 
(amended by Law no. 37 of 1974). This law 
provides for the development of cooperative 
societies and to consolidate and amend the 
law relating to the constitution and control of 
cooperative societies and to provide for 


matters connected to such. 


The scope of this Law further restricts the 
application of its provisions to particular types 
of NGOs mainly to those following 
cooperative principles. In definition the Law 
provides for the registration with or without 
limited liability, for four specific types of 


organisations; 


(a) a society which has as its object the 
promotion of the economic or cultural 
interests of its members in accordance 


with cooperative principles, or 
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[b) a society established to facilitate the 
operations of a society described in 


clause (a] 


(c) a society consisting of registered societies 
as members for the purpose of providing 
cooperative education aad training, 
advisory services to cooperative societies 
in Sri Lanka and other services for the 
promotion of the cooperative movement 


in Sri Lanka or 


(d) a society of registered societies as 
members established for the purpose of 
planning, coordinating and facilitating the 
activities of such cooperative societies in 
Sri Lanka or any part thereof as are 
engaged in marketing, industry, agricul 
ture, fisheries or in such other activity as 


may be approved by the Registrar. 


Trade Unions Ordinance no. 14 of 
1935 


Trade Unions also fall into the category of 
NGOs and are governed by the Trade Unions 
Ordinance non. 14 of 1935 (amended by 
Ordinance no. 3 of 1946 and Acts no. 15 
of 1948, 18 of 1958 and 24 of 1970) which 
provides for the registration and control of 


Trade Unions. 


As set out in the Ordinance the application of 
its provisions is limited to a particular type of 
organisation and the Ordinance provides for 
the registration and control of trade unions 
defined as any association or combination of 
workmen or employers, whether temporary or 
permanent, having among its objects, one or 


more of the following; “regulation of relations 


a 
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between workmen and employers or between 
workmen and workmen or between employers 
and employers, the imposing of restrictive 
conditions on the conduct of any trade or the 
representation of either workmen or employers 
in trade disputes or the promotion or 
organisaiton of strikes or lockouts in any 
industry or the provision of pay or other bene- 


fits for its members during a strike or lock out". 
The Companies Act no. 17 of 1982 


NGOs are incorporated under the general 
company law existent in Sri Lanka and function 
as non profit companies. Such NGOs are 
governed by the Companies Act no. 17 of 
1982 which sets out provisions for the 
registration with the Registrar of Companies 


of non profit companies in section 21. 


According to section 21 (1) of the Act, an 
association of recent origin or an association 
about to be tormed as a limited company 
satistactorily proves to the Registrar of 
Companies that it is to be formed for 
promoting commerce, art, science, religion, 
charity, sport or any other useful object and 
intends to apply its profits, if any or other 
income to promote its objectives and prohibits 
the payment of dividend to its members, the 
Registrar by license can direct that the 


association be registered as a company with 


limited liability. 


The association so registered will not have 
the word "Limited" added to its name and 
will enjoy all privileges and be subject to all 
obligations of a limited company. Further 


under section 21 (2), the association, 
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subsequent to registration could change its 
name including or continuing to exclude the 
word “Limited”. This however is required to 
be done with authorisation and under license 


from the Registrar. 


A non profit company so registered will be 
governed by a memorandum and articles of 
association. The Registrar may require that 
an association be subject to certain terms and 
conditions which the Registrar thinks fit for the 
association to conform to the requirements of 
section 2(1) and such terms and conditions 
will be binding on the association and must 
be included in the memorandum and articles 
if the Registrar so directs. An amendments to 
the memorandum and articles must be done 


with written approval from the Registrar. 


An association so registered and granted 
authorisation to add the term “Limited” to its 
name under section 21 is exempted trom cer- 
tain provisions usually applicable to limited 
companies under the Act. 


A license granted to register a non profit 
company can be revoked by the Registrar of 
Companies and such revocation results in the 
inapplicability of any exemptions and 
privileges afforded under section 21. 


The Trusts Ordinance no. 9 of 1917. 


The trusts Ordinance no. 9 of 1917 (amended 
by Ordinance nos. 4 of 1918, 1 of 1934 
and acts nos. 7 of 1968 and 30 of 1971] 
which provides for the creation of trusts 
provides for the establishment of NGOs as 


trusts governed by the provisions of the 


Ordinance. 


eee heat Report 


A large number of 
NGOs in Sri Lanka are 
incorporated by acts of 
Parliament which set 
out provisions for 
individual NGOs. 


By Acts of Parliament 


A large number of NGOs in Sri Lanka are 
incorporated by acts of Parliament which set 
out provisions for individual NGOs. These 
NGOs vary in type from associations, 
societies, to foundations and trusts with varying 
interests from religious Organisations to 
environment groups and those interested in 
the arts. 


An Act of Parliament generally sets out 
particular provisions common to all such 
incorporations and include the following in 


its section. 


> Provisions pertaining to incorporation 
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General objectives 

> Provisions pertaining to management 
including committees, board meetings etc 

> Rules governing the NGO 

Debts and liabilities, seal, property 


V 


> A clause pertaining to the saving of the 
rights of the Republic and others reading 
thus; 


“Nothing in this Act contained shall prejudice 
or affect the right of the Republic, or of any 
body politic or corporate or of any other 
person, except such as are mentioned in this 
Act and those claiming by, from or under 


them”. 


Under this clause the NGO incorporated by 
the Act of Parliament is liable to be governed 
by all rights accruing to the State and other 
bodies under general law unless it specifically 
excludes itself from certain bodies by specific 


mention in the Act. 


An amendment to an act which incorporates 
an NGO must necessarily be passed by an 
act amending the original and this requirement 
applies to all and every change carried out 
within the NGO which is set out in the Act 


i.e. change or expansion of the objectives of 


the NGO. 


Other than being governed by the provisions 
set out in the acts and rules and regulations 
set out in the acts or made subsequent to the 
passing of the act, the NGOs so incorporated 
are not accountable to any authority state or 
otherwise and function as independent legal 
entities. In this instance only special rules and 
regulations gazetted by the government and 
the general application of the laws of the 
country are applicable to these NGOs. 


Taxes, Employment etc. 


As described above the laws pertaining to 
NGOs in Sri Lanka deal mainly with 
registration or incorporation. To a limited 
extent they deal with overall management and 
administering of organisations. What is not 
provided for in these laws is governed by the 
general law applicable to all non government, 
private and corporate section organisations 
such as provisions for employment governed 
by the Shop and Office Employees Act no. 
19 of 1954, payment of taxes on income 
governed by the Indian Revenue Act no. 28 
of 1979 and related Act recourse for 
employee grievances by the Industrial Disputes 
Act no. 42 of 1950 and the application of 
civil and criminal law of the country in 
instances of civil and criminal liability in 


offenses and illegal or uncontractual acts. 
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Special development in the law and 
its application 


Tracing the events regarding the status of 
NGOs in Sri Lanka from 1989 to the present 
gives light to the applicability of further 
legislation and government regulation on 


NGOs. 


In the past 5-6 years the number of NGOs in 
Sri Lanka has increased tenfold and it is 
estimated that over 300 NGOs operate within 
Sti Lanka today engaged in welfare activities 
as well as growth oriented development 
projects. The activties of NGOs has changed 
and developed from giving aid in basic 
necessities to deprived communities to the 
concentration on development and growth 
through the shift to income generation for the 
poor, credit schemes ranging from small scale 
revolving tunds set up with the savings of the 
beneficiaries to medium and large scale bank 
loans facilitated by international aid and bank 


guarantees. 


Thus the scope and activities of NGOs has 
expanded tremendously in the short space of 
time from 1989 to now. The laws however 
have not been updated or freshly enacted to 
keep pace with the rapid development of the 
NGO section. To state a grave dilemma 
simply, the lacunae that exists in the laws gave 
riseé fo mismanagement of organisations, 
activities, property and finances attached to 
such organisations and the misappropriation 
of funds and property. 


In addition to this situation the country at that 


time, as it is at present, was under a state of 


— 


emergency due to civil unrest and thus 
governed by the application of the Public 
Security Ordinance and provisions of Article 


15 of the Constitution as explained below. 


The Public Security Ordinance no. 25 of 1947 
(amended by Acts nos. 22 of 1949, 34 of 
1953, 8 of 1959 and Law no 6 of 1978) 
provides for the enactment of emergency 
regulations or the adoption of other measures 
in the interests of the public security and the 
preservation of public order and for the 
maintenance of supplies and services essential 


to the life of the community. 


Section 5 of the Ordinance provides that the 
President of Sri Lanka may make emergency 
regulations which appears necessary or 
expedient to him/her in the interest if public 
security and the preservation of public order 
and the suppression of mutiny, riot or civil 
commotion or for the maintenance of essential 


supplies and services. 


Under Article 15 of the Constitution dealing 
with the restriction of fundamental rights, 
provisions of Article 15(40 subjects the 
provisions of Article 14(1}[{c} which is the 
fundamental right to the freedom of 


association, to restrictions as 


may 
be prescribed by law in the interests of 
racial and religious harmony or national 


economy. 


Article 15(7) of the Constitution further 
provides that the exercise and operation of 
all the fundamental rights declared and 
recognised by Articles 12,13 (1}, 13(2) and 


14 of the constitution be subject to restrictions 


as may be prescribed by law in the interests 
of national security, public order and the 
protection of public health or morality or for 
the purpose of securing due recognition and 
respect for the rights of freedom of others or 
of meeting the just requirements of the general 


welfare of a democratic society. 


The term"law" in this article includes 
regulations made under the law for the time 
being relating to public security namely the 


Public Security Ordinance. 


The recent past has seen these provision in 
operation with regard to NGOs as well. In 
1993 by Government Gazette Extra ordinary 
dated 22.12.1993 regulations were made 
by the President of Sri Lanka under Section 5 
of the Public Security Ordinance. These 
regulations dealt with finances handled by 
NGOs and were cited as the Monitoring of 
Receipts and Disbursements of Non 


Governmental Organisations Regulations No. 


1 of 1993. 


The regulations apply to non governmental 
organisations which fall into the following 


criteria. 


Organisations formed by groups of persons 
on a voluntary basis and which are of a non 
governmental nature, dependant on public 
contributions, government grants or local or 
foreign donations to carry out its objectives 
and has as their main objectives the relief of 
suffering, assistance to orphans, and sick, the 
unwanted, the disabled, the depraved, the 
disadvantaged or the poor, the development 
or uplifment of the community, research and 


training or the protection of the environment. 
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These criteria differ from those set out in the 
description of NGOs in the Voluntary Social 
Service Organisations Act in that the 
regulations encompass a wider variety of 
NGO categorised by their fields of interest. 


The regulations however specifically excludes 
two types of organisations. They are 
cooperative societies registered under the 
Cooperative Societies Law no. 5 of 1972 and 
organisations formed exclusively for providing 
funeral expenses and relief on the death of a 
member or a relative of a member of such 


organisation. 


The provisions of the regulations mandatorily 
requires every non governmental organisations 
which receives money, goods or services from 
foreign or local sources or from both which 
amounts to more than Rs. 50,000 to register 


with the Director of Social Services. 


It further specifies that non governmental 
organisations receiving a total sum of money 
or the equivalent of a sum of money exceeding 
Rs. 100,000 in any year, to mandatorily 
submit a statement of accounts to the Director 
Social Services. This sum of money could be 
received by way of donation or gift or contribu- 
tion or be an income. The statement of 
accounts must be certified by a qualitied 
auditor and be submitted by the 31st of March 
of the year succeeding the year in which such 


money or its equivalent was received. 


The statement of accounts so submitted must 
state all receipts of money and /or goods 
and /or services received during the year, 


the sources from which they were received, 
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all disbursements made by the 
organisations{whether in money or goods and 
services}, the names and addresses and other 
narticulars in order to identify the persons who 
received these disbursements and the assets 
and liabilities of the organisation as at the 


31st of December of the year in question. 


The regulations further provides that any person 
will have the right to inspect these statement 
of accounts and on the payment of a 
prescribed fee, obtain a certified copy 
of it. 


The regulation confers criminal liability on 
office bearers, managers, trustees or chief 
executives of non governmental organisations 
which function without registration as referred 
to in the regulations or fails to submit a 
statement of accounts or submits a statement 
of accounts containing false declarations. Such 
officers, upon conviction by the High Court of 
Sri Lanka are liable to imprisonment and fine 
and further the Court is empowered to cancel 
the registration of the organisation in question. 
The organisation will not be liable to reply for 
registration for a period of one year from the 
date of conviction or in case where an appeal 


is made and dismissed, from the date of such 
dismissal. 


Three factors set out by a committee appointed 
by the President of Sri Lanka to consider all 
aspects of the activities of NGOs functioning 
in the country, led to the application of existing 
laws hitherto not applied to the sphere of 
NGOs. So applied was the Commissions of 
Inquiry Act and the subsequent Government 


Gazette no 641/2 of 17 December 1990. 
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The factors set out in the gazette of 
17.12.1990 were as follows: 


1. The existence of a large number of 
NGOs, both local and foreign, in Sri 


Lanka. 


2. The absence of a framework to monitor 
the activities and funding of these NGOs 


a the 


misappropriation of funds received from 


mismanagement and 


foreign source to an extent that such 
misappropriation has led to activities 
prejudicial to national security, public 
order and/or economic interests and for 
activities detrimental to the maintenance 
of ethnic, religious and cultural harmony 


among the people of Sri Lanka. 


The Commissions of Inquiry Act (incorporated 
by Acts nos. 17 of 1948, 8 or 1950, 10 of 
1953, 8 of 1955 and 29 of 1955) provides 
for the appointment of commissions of inquiry, 
prescribes the powers and procedures, 
facilitates the performance of their functions 
and makes provisions for matters connected 


with or incidental to such commissions. 


The Act by section 2 gives power to the 
President of Sri Lanka to appoint commissions 
of inquiry into inter alia any matter in respect 
of which an inquiry will, in his opinion, be in 
the interests of public safety or welfare. 
(section 2(1}(c}}. 


According to the provisions of the above 
section, by government Gazette notification 


of 17.12.1990, the then President of Sri 
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As in the case of 
national NGOs, no 
specific legislation 
governs the 
registration and 
activities of 
international NGOs 


working in Sri Lanka. 


lanka appointed a 7 member commission of 
inquiry to inquire into, obtain information and 
report on the following. 


To inquire into the activities of NGOs, both 
those registered under the Voluntary Social 
Service Organisations Act and those not so 
registered, the provisions of law formulated 
for monitoring and regulating the activities and 
funding of such NGOs, any institutional 
arrangements available for monitoring and 
regulating such activities and funding, any 


evidence of misappropriation of funds 


received from foreign and local sources in 


manner prejudicial to national security, public 
order and/or economic interests and 
detrimental to the maintenance of ethnic, 
religious and cultural harmony among the 
people of Sri Lanka and to ascertain existing 
laws and institutional arrangement regarding 
monitoring and regulating activities and 


tunding of NGOs is adequate. 


The Commission was further required to report 
on the above and in addition to report whether 
funds received by NGOs were being used 
for purposes not mentioned in the objectives 
of the NGO, whether institutional and 
management expenses of such NGOs were 
being made at the expense of the NGOs’ 


objectives and any other related issue. 


The Commission concluded sittings amidst 
much controversy aimed the core of the issue 
- at the very intention of the President of Sri 
Lanka for appointing of such a commission - 
and the commission report was subsequently 
publicised. However with the assassination 


of the then President who appointed the 


Commission of Inquiry into NGOs, the 
recommendations included in the report have 


yet to be implemented. 


Laws and Regulations pertaining to 
International NGOs working in Sri 
Lanka 


As in the case of national NGOs, no specific 
legislation governs the registration and 


activities of international NGOs working in 


Sri Lanka. 


However in the instance of an international 
NGO entering Sri Lanka for the first time, it is 
required to register itself with the government 
of Sri Lanka. This registration is by way of 
entering into a Memorandum of Understanding 


with the Government. 


Prior to the change of government in 1993, 
the Ministry of Policy Planning and 
Implementation (MPPI} NGO liaison Unit 
handled this recognition given by the 
Government to international NGOs com- 
mencing work in the country. The MPPI Note 
on NGOs dated 27 July 1988 states that the 
NGO Liaison Unit has been set up for the 
purpose of; “coordination of the 
implementation programmes of NGOs for the 
achievement of national objectives” (MPPI 


Note on NGOs 27.7.1988) 


Now this provision is handled by the Ministry 
of Finance, Planning Ethnic Affairs and 


National Integration. 


Despite this provision registration of 
international NGOs is also as unofficial as 
that of national NGOs. While some 
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international NGOs register according to the 
above provision with the Ministry of Finance, 
Planning, Ethnic Affairs and National 
Integration, some, especially those carrying 
out welfare activities, register themselves under 
the Voluntary Social Service Organisations Act 
with the Social Services Ministry. Still others 
are known to have registered themselves with 
the Foreign Ministry. As evident there exists 
no uniform system of registration for 
international NGOs working in the country nor 
any system by which registration could be 


made compulsory. 


Under the provisions which deal with 
registration with the Ministry of Finance, 
Planning Ethnic Affairs and National 
Integration, international NGOs enter into an 
agreement with the Government which 
includes the signing of a Memorandum of 
Understanding between the NGO and the 


Government of Sri Lanka. 


A memorandum of Understanding does not 
have uniform format. It could change from 
NGO to NGO but necessarily includes 
detailed information pertaining to the NGO. 
lt would include a detailed description of the 
NGO, its functions and activities, its location 
by way of addresses of offices and project 
areas and names of funders. The 
Memorandum would also include a provision 
whereby the NGO agrees to abide by all 
laws and government regulations in Sri Lanka 
and in return the Government will agree to 
permit the NGO to function within the country, 
to arrange for visas that would assist the 
NGO to employ and entertain foreign guests 


and employees, to provide tax exemptions on 


a 


selected areas, to receive foreign exchange 


and maintain bank accounts etc. 


The Memorandum will also include provisions 
for amendment of the Memorandum 
adherence to existing laws as well as social 
norms and customs in certain instances and 


provisions for the termination of the agreement. 


A perusal of the contents of a Memorandum 
of Understanding shows that it is only a 
document of authenticity for the NGO and a 
document proving existence for the 
Government. It is not a formal contract which 
provides for action for a breach of its 
provisions nor does it afford the Government 
any hold or a right to monitor the NGO 
regarding accountability, mismanagement or 


misappropriation. 
Conclusion 


For many years NGOs in Sri Lanka have 
functioned well under the above set up laws 
and regulations. Although no specific 
legislation exists to govern NGOs, there has 
been little emphasis placed on the need for 


uniform system of laws for NGOs. 


From time to time importance has been placed 
on drafting Codes of Ethics, systems of 
monitoring and evaluation and other aspects 
primarily relating to financial management or 
mismanagement, objectives and activities of 
NGOs and accountability. These however 
could be implemented through rules and 
regulations or amendments to existing laws. 
A strong move for new legislation has not 
arisen from among NGOs, the State or the 
people. 
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A strong move for new 
legislation has not 
arisen from among 
NGOs, the State or the 
people. 


From a legal point of view the fact that a 
demand for new legislation has not been 
made does not justify the inadequacy that 
exists in the sphere of laws relating to NGOs. 
But whether the NGO community in Sri Lanka 
is ready for specific legislation is another 
matter altogether. 
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FORMATION, REGISTRATION AND DISSOLUTION OF NGOs 


1. Requirements to register 


It is often argued that if, by definition, NGOs 
are Non-Government Organisations, then 
why, at all, should they register with a 
Government authority? 


The Group, however, felt that since, 
traditionally, and, in principle, the Government 
works, or is deemed to work, in publc interest, 
it is competent to register and exercise a role 
requiring accountability and access to vital 


information concerning the activities of the 


NGOs. 


The group unanimously felt that it is a good 
practice to register, as it provides or lends: 


a} general credibility to the organisation; 


b) gives it a corporate identity i.e., it can 
generally sue or be sued in the name of 


the organisation); 


c) often helps in the process of acquiring 


tax exemptions and donor contidence. 
2. Types of orgnisations 
The group felt that any organisation working 
for “public benefit” or “public interest\good" 


would qualify as an NGO. 


The group also agreed that a “public 


organisation" would have for its objects, the 


members of “an uncertain and fluctuating 
body" and not specified individuals or a group 
of individuals. Hence, an employees’ welfare 
organisation of a company would not, in 


essence, be public. 


The group also felt that trade union parties 
and sports clubs would not fall within the 


definition of an NGO. 


Organisations working in the field of education 
(both formal and non-formal, health (primary 
or otherwise}, the advancement of 
disadvantaged groups, human rights 
disability, distress, environment, culture, 
recreation, research (scientific or social) devel- 
opment work, social service, low-cost housing, 
civic groups, intermediary groups, advisory 
groups and “any organisation working with 
the object of general public utility” would 
qualify as an NGO. 


The options for registration, in most of the 


countries represented in the group, included: 


qa... trust; 

b. society/association; 

c. company (under a special provision of 
the companies Act): 


d. co-operative. 


It was felt that law must recognise and 
encourage different forms of registration and 


give people choices. 
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3. Role of administrative agencies 
in the registration process 


lt was observed that in most countries, if was 
an agency of the Government such as the 
Charity Commissioner or the Registrar of 
Societies or Company who registers NGOs 
and not the courts the fundamental object of 
the government's agency being to exercise a 
supervisory role to ensure the accountability 


and integrity of the organisation. 


While registration is seen as desirable, it is 
recommended that the process of registration 
be as simple and quick as possible preferably 


a "single window/one-stop service’. 


4&5. Role of courts in the 
registration process and appeals 
from denial of registration 


The group agreed that the law should provide 
the right of redressal. In other words, if 
registration is refused by the registering 
authority of the Government, then the 


organisation could appeal to the coutrs. 


6. Difference between foundations 
and associations 


In the American context, a “foundation” is 
generally an exclusively grant making body, 
while an “association” is an operational 
organisation running projects. It was observed 
that in most South-Asian countries, the words 
"foundation", 


trust”, “society” and 


“association” were used interchangeably, 


What the group, however, agreed on is that 
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there is a gradual, but definite, shift from 
charity to philanthropy, in the development 
countries. “Charity” is now generally seen as 
attacking the mere symptoms, while 
"ohilanthropy” is seen as striking at the 


root. 


Also, charity traditionally involves the uplift of 
the poor. Philanthropy encompasses the 
society as a whole and does not distinguish 
between the rich and the poor, but generally 


addresses issue of “public benefit/good”. 
7. Foreign entities 


It was observed that in most South-Asian 
countries, foreign agencies were operating on 
the basis of a Memorandum of Understanding 


with the local Government. 


There is, generally non requirement for a 
foreign agency to register itself with the 
registering authority in the country in which it 


carries Out its operations. 


It was observed that in Bangladesh, foreign 


agencies could also register themselves. 


What the group recommended was the 
necessity for inbuilt safeguards in the 
Memorandum of Understanding for the benefit 
of both the foreign agency oerpation, the 
country and the people of the country in which 


the foreign agency operates. 
8. Dissolution issues 


The group felt that all organisations should 


have the right of dissolution if and when 


ne 


Information, in 
order to be 
effective, has to be 


shared. 


required, following certain rules and 
guidelines. 


The right and scheme for dissolution should 


be provided in the organisation's charter itself. 


It was recommended that generally, if three- 
fifths of the members of the association agree 
to dissolve the organisation, it may be so 
carried out, provided all the balance assets 
are given to another association with similar 


objects and divided among the members. 
PLAN OF ACTION 


The group has recognised that in a conference 
of this nature and scope, dozens of 
recommendations often very idealistic can 


emerge. 


The group, therefore, has agreed to work on 


just two attainable goals: 


a. To work for a “one stop service" or “single 
window clearance for NGOs " by 
lobbying with the Government in their 
respective countries, either directly or 


through federations or apex bodies of 


NGOs. 


b. Each member of the group sees himself/ 
herself as an ambassador of the NGO 
community of his/her country and, moral 
duty and obligation to share and 
disseminate the views, aspirations and 
recommendations of all the working 
groups with other, either through media, 


regional meetings or any other forum. 


It would be a shame if all the time, energy 
and money that has gone into this Conference 


and, above all, the distillation of ideas just 


remain on paper or in the hearts of the 


ee 


delegates. 
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GOVERNMENT REGULATION 


This is the working group report on government 
regulation. As a preliminary comment, the 
wide variety of organisations in the NGO 
sector, and the many purposes for which 
regulations are enacted have prevented the 
group from expressing clear-cut position on 


government regulation. 


We have nevertheless collected our thoughts 


around half a dozen heading: 


Why regulate the sector? 

What to regulate? 

What kinds of regulation should there be? 
How should the sector be regulated? 


Who should regulate the sector? 
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Do we need separate regulation for 


NGOs? 


Regulation of the sector is needed to protect 
individual organisations and the public from 
abuse and seltinterest. It should govern the 
raising and the proper use of public funds. It 
can help improve an NGO's internal 
administration although, in such a case, a 
regulatory framework should not be 
prescriptive, that is, an NGO should have the 


option of bringing itself within the regulatory 
framework. 


The need to regulate may depend on tax 


consideration, on issues of legal existence and 


liability, and on the type of organisations at 
hand. In particular, the NGO sector has a 
wide variety of organisations in terms of make- 
up purpose and size. Thus, a membership 
organisation is more accountable to its own 
constituency and serves their interests, and 
therefore it can easily subsist in a more liberal 
regulatory environment. Similarly, there is less 
need to regulate small or more informal 
organisations. Public service organisations 
on the other hand, as well as. their 
beneficiaries, need to be protected from the 


abuse of NGO resources for private purposes. 


A portion of NGOs are not regulatable 
because of their"ad hoc” nature. However, 
in other cases, organisations should be com- 
pelled to bring themselves within the regulatory 
environment, for example, where substantial 
public funds or public interests are at stake. 
This could be done by providing a structure 
of incentives to allow the NGOs to opt for 


regulation in appropriate cases. 


As to who should regulate, there are obviously 
two extremes: a unitary system with a single 
regulatory agency, or a plural system - along 
with a range of legislative options inbetween. 
An answer to this question is a matter of 
judgement based on the circumstances of 
particular countries, and the working group 


has not taken a particular position on the issue. 


In terms of a specific regulatory environment 


tor NGOs, there are similarly a range of views 
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The question of state- 
sector relationship 
should be on the 
agenda of future 


conferences. 


and arguments. The unique character of the 
NGO sector for instance, tends to support a 
district regulatory system. On the other hand, 
there is no reason why laws of general 
application could not be suitable in dealing 
with NGOs in a manner similar to other 
persons. 


The group concluded its discussion with o 
cautionary note on the dangers of over- 
regulation. Over-regulation can open the 
doors to bureaucratic abuse, delays, 
obstruction and graft, by conferring a 
discretionary role to gate-keepers in a host of 
circumstances. A regulatory scheme should 
include mechanisms to prevent such 


OCCUIences. 
Plan for follow-up action 


There is both precedent and need to establish 
dialogue and fora for discussion between local 
and central government officials on the one 
hand, and NGOs on the other, to ensure that 
the regulatory framework suits the NGO 


sector. But at the same time, the sector should 
be aware of the importance of its 
independence and be mindful that it is not 


coopted by government. 


We need to determine the kind of regulation 
This can be 


accomplished in particular by ensuring broad- 


that is most suitable. 


based grass-roots consultation. 


The empowerment of the community and of 
NGOs is based significantly on information. 
Regulations that provide for better information 
are essential. The fact that provision of 
information is becoming cheaper, more 
accessible and more widespread, suggests 


that this issue be revisited regularly. 


Regulations giving access to, and promoting 
better information, provide an enabling 
environment in which the NGO sector can 
thrive. But a twin objective is to ensure that 


information is not abused or mismanaged. 


The question of state-sector relationship should 


be on the agenda of future conferences. 
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FINANCIAL SUSTAINABILITY 
(including some issues about taxation) 


The five issues presented were discussed at 
length by the participants in the group, who 
also shared their diverse experiences. The 
recommendations reached by the group are 


as follows: 


ISSUE 1; WHAT RULES SHOULD APPLY 
TO BUSINESS ACTIVITIES OF VOLUNTARY 
AGENCIES? 


RECOMMENDATIONS: 


The Voluntary Agencies should be allowed 
to be involved in economic activities of their 


own to achieve financial sustainability. 


-Such economic activities of the Voluntary 
Agencies should be relevant to the 
organisation and in conformity with the public 


benefit objectives of the organisation. 


-The surplus income generated by the activities 
back into the 


organisation to assist the development of its 


should be ploughed 


public benefit objectives. 


The surplus from such economic activities 
should be exempted from tax by the 
Government. 


-No limit for investment in economic activities 
should be imposed. 


The group felt it is logical in matters concerning 


voluntary organisations that the words 


“business” activity and “profit” should not be 
used and that such terms as “surplus” and 
“economic” activity would be more 


appropriate. 


ISSUE 2: SHOULD THE LAW PERMIT THE 
FORMATION OF ENDOWMENTS? 


RECOMMENDATIONS: 


The law should permit creation of endowments 
by the Voluntary Agencies to enable them to 


be selfreliant. 


The capital to form endowments should be 


allowed to come from all legitimate sources. 


The Voluntary Agencies should also be 
allowed to set up an endowment fund from 


their surplus income. 


‘Incentives, e.g. attractive tax benefits etc., 
should be provided for donors so as to 
encourage them to contribute either to the 
formation of endowment or to support existing 


ones. 


The income from the endowments should be 
tax exempt as it is used for activities in 
furtherance of the organisation's public benefit 


objectives. 


ISSUE 3: HOW SHOULD THE LAW 
ENCOURAGE PHILANTHROPY? 


RECOMMENDATIONS: 


-Tax incentives for donors,-individuals, 
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corporate sector, and others should be made 
more attractive to encourage and motivate 
people towards the good ends served by the 
Voluntary Agencies. 


The funds that are collected or generated from 
philanthropic sources should be invested to 


accomplish an organisations public benefit 


objectives. 


ISSUE 4: WHAT RULES SHOULD APPLY 
TO GOVERNMENT SUPPORT FOR THE 
VOLUNTARY AGENCIES? 


RECOMMENDATIONS: 


‘Various options for support of the Voluntary 
Agencies should be pursued by the 
Government. Among options that might be 


pursued, the group discussed the following. 
-A share in the sales proceeds from privatized 
industries should be earmarked for Voluntary 


Agencies. 


The Voluntary Agencies should be given fair 


and equal access to Government contracts. 


The Voluntary Agencies should be given 


lle 


preferential treatment in the Government's 


development interventions. 


‘The Government should be more liberal, 
supportive and flexible concerning grants to 
Voluntary Agencies and should not be rigid 


on questions of time limits. 


The Government may wish to consider a 
program for privatization of related sick 
industries so that they can be developed by 
Voluntary Agencies that perform related tasks 
in development. However, there was strong 
dissent about the appropriateness of this last 


proposal. 


ISSUE 5: WHAT RULES SHOULD 
APPLY TO FOREIGN GRANTS AND CON- 
TRACTS? 

RECOMMENDATIONS: 


There should not be any differential rules and 
regulations for foreign grants and the same 
rules and regulations that are applicable to 
domestic funds should be made applicable 


to foreign funds. 


-Existing laws that impose a greater burden. 


on foreign funds should be repealed. 


ee 
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GOOD PRACTICE AND POLICY FOR VOLUNTARY ORGANISATION 


Following are the points that 
emerged during the discussion: 


Conceptual Premises 


li is very important to develop conceptual 
clarity and consensus regarding what is 
broadly classified or denoted as voluntary 
organisation as differentiated from Non 
Governmental Organisation and Non Profit 
Organisation. While it is difficult to have an 
absolute or universal definition, one can think 
of an operational definition for these terms. 
Many a times the assumptions behind the use 
of the terms voluntary organisations, NGOs 
and non-profit organisation vary according to 
the particular national, cultural and political 


context in which they are being signified. 


The term'voluntary’ signifies an ethical and 
moral position rather than a structural or 
management aspect. Hence it is important to 
make a conceptual distinction between 
Voluntary Organisation, NGOs and Non 
protit organisation. While the term NGO de- 
notes a ‘relational’ category, assuming an 
identity in terms being non governmental, the 
term ‘non profit’ has more of an economical 


or commercial connotation. 


Voluntary Organisation may be described as 
a group of people coming together or an 
organisation or an institution initated on the 
basis of commitment to the cause of the 


underprivileged sections of the society and 


on the basis of a set values like public interest, 
service, transparency, participation and ac- 
countability. People who are working in such 
organisations may be compensated for their 
time and efforts, but their basic motivation and 
the principles of organisation and 
management are based on the commitment 
and values of voluntarism and not merely on 
monetary benefits or incentives. While such 
organisations may receive funds, without 
compromising the values, they are not fund- 


driven organisations. 
Values of Voluntarism 


The values and principles of 
Voluntarism include: 


> voluntary formation and an element of 


voluntary participation 


> not for the personal or private profit or 
gain of those who control and manage 


the affairs and not self'serving 


> a deep commitment to public good, 
especially a commitment to safeguard the 
rights of the under privileged and to work 
for the betterment of the marginalised 


sections of the society 


> arespect for the rights, culture and dignity 
of men and women, including the staff, 
served or effected by the work of the 
organisation, taking into consideration 


their special needs and abilities 


» — secular and non-profit approach 
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The clarity of vision 
and mission of the 
organisation is a pre- 
requisite for the good 
governance of an 


organisation. 


> devoting the maximum possible 


proportion of resources available to the 
task at hand 


> ensuring that the organisation remains true 
to its mission and objectives, that is, 
identity, integrity, methods and activities 
are not distorted, subverted or taken over 
or corrupted by external or internal 


personal or organisational self-interest 


> — maintaining high ethical standards at both 


an organisational and personal level. 


Often such values and commitment are kept 
alive by a core-group or key persons who 
initiate the process of organisation building 
and help permeate the ethos of voluntarism in 


the organisational and working culture. 


The social sector, consisting of social action 


groups, 
developmental organisations, training and 


voluntary — organisations, 
research institutions represents a very 
heterogeneous arena of interest, issues and 
ideologies. There is also an increasing trend 
to promote ‘NGO’ for protecting the interest 
of the government, business houses and 
corporate interests. Hence it is very impor 
tant to comprehend the complexities and 
contradictions existing in the so-called ‘NGO’ 
sector and to distinguish between the 
organisations based on the principles and 
practice of voluntarism and other organisations 
that give more emphasis on a business culture 


and market values for ‘delivering’ the goods. 


Governance 


The management, administrative and 
programme practices and policies depend to 


a great extent on the framework and manner 


of governance. Hence it is of crucial 
importance to develop statutory and 
institutional framework that would ensure an 
efficient, ethical and transparent manner of 
governance. The clarity of vision and mission 
of the organisation is a pre-requisite for the 


good governance of an organisation. 


A good policy for governance would 
guarantee internal as well as external 
accountability of the organisation; internal 
accountability of the staff and management 
for the task they are entrusted with and external 
accountability to the public and constituency 
for the cause and values the organisation 
represents; and finally accountability to the 
donors as well as funding agencies for the 
money received for implementing a 


programme or project. 


A good policy for governance would 
emphasise the reponsibility of organisations 
and institutions towards its employees, staff 
and ‘workers’, including the responsibility to 
ensure a work culture based on principles of 
equal opportunity, gender sensitivity, and 
responsibility to provide congenial working 
environment that would encourage efficiency, 
integrity and commitment and would 
discourage any partisan, baised or 


discriminatory management practices. 


The values such as transparency, participation, 
public interest should reflect in the governing 
policies of voluntary organisations and should 
be translated into the organistional and pro- 
gramme practices. Good Practice of 
governance would also encourage secular 
and non-partisan organisational characteristics 


and approach. 
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lt is very important to incorporate adequate 
and appropirate provisions in the charter or 
memorandum of association of the 
organisations so that principles of 
accountability, transparency and participation 
would become a legitimate and obligatory 
prerequisite for a good policy and practice 


of governance. 


The Board members will have a very important 
role in upholding the organisational values and 
their 


responsibilities. Unless the board members 


commitment in functions and 
are vigilant about safeguarding the vision, 
integrity, efficiency and values of voluntarism 
through initiating timely and appropirate 
organisational policies, many of the 
organisations and institutions would become 
the victims and causalities of the internal 
bureaucracy and power struggle of vested 


interests. 


The Board Members should ensure 
that: 


>» High Standards of planning, operation, 
administration, evaluation and reporting 


are maintained in the organisation 
> the statutory obligaitons are met 


» adequate resources are available to the 


organisation for all aspect of its work and 


administration 


» the resources provided to the organisation 
are used for their intended puspose and 


are properly accounted for 
organisational integrity. 


Organisations and organisational leaders 


should practice what they preach. With an 


increasing flow of funds and substantial 
increase in infrastructure facilities, many 
organisations are facing the danger of hyper- 
institutionalisation at the cost of the values, 
cause and issues they claim to represent or 
stand for. This also leads to weaning away 
of organisational transparency and 


accountability. 


Public interest VS Institutional 
Interest VS Self Interest of 
Organisational leaders 


The integrity of an organisation to a great 
extent is determined by or depends on whether 
the organisation represents and stands for the 
public interest, or it is engulfed in institutional 
interest or being used for the self interest of 
the organisational leaders. The integrity of a 
voluntary organisation is adversely affected 
when institutional interest of the organisation 
takes precedence over the public interest or 
the cause; and organisational integrity would 
be in peril when the self interests of the leaders 
take precedence over both the public interest 


and institutional interest. 


For safeguarding the organisational integrity, 
it is imperative to develop effective policy 
regarding the appropriate use of resources 
and infrastructure facilities. It is euqally 
important -to develop and enforce 
standardized norms and practices that would 
guard against the misuse or disproportionate 
use of any organisational resource or facility 
for the self interest of any senior management 
statt or board members. 


It is very important to develop and maintain 


For safeguarding the 
organisational 
integrity, it is 
imperative to develop 
effective policy 
regarding the 
appropriate use of 
resources and 
infrastructure 


facilities. 
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voluntary organisations that would be public 
(as distinct from private} in its scope, structure 
and pricniples. This aspect is all the more 
important in the South Asian Context, wherein 
many organisations, began as voluntary and 
public initiative, are gradually turning into 
instruments or institutions that serve personal 
or family interests of a single organisational 
leader or a handful of key actors on the Board 


of Trustees or Directors. 


Management Practice and Human 
Resource 


A good management Practice should ensure 
Efficiency. Effectiveness, and Accountability 


at all levels, and the organisational ability to 


deliver results without compromising the values ° 


and ethics of voluntarism. Professional attitude 
is absolutely necessary for good management 
practice. Planning, performance, monitoring 
and credible account practice should be an 
integral part of management. Half yearly and 
annual performance reports and consistent 
analysis of the expenditure pattern of the 
organisation would help understand the 
strengths and limitations of management 
practice. A decentralized, task oriented and 
functional management approach would be 
more relevant in the context of voluntary 


orga nisations. 


It is important to develop multiple leadership 
roles for a more participatory management 
practice. A management practice centered 
around just one charismatic leader would be 
adversial to the sustainability and the growth 
of organisation in the long run. For ensuring 


the continuity of the task as well as the 


er nae Raat nerriniennnninineeee ee al cht Uh Ena A aig 


organisational goals and objectives, it is very 
much necessary to develop a second cadre 
of leadership at various levels of governance, 
administration and programmes of the 
organisation. The basis for the leadership in 
the organisations should emanate from compe- 
fence, commitment to the organisational values 
and cause, efficiency, effectiveness, decision 
making capacities and ability for teamwork, 
rather than the family, class or regional 
affiliations. 


The very term ‘human resource’ is based on 
the assumption that staff are a ‘resource’ that 
would maximize the productivity or results of 
the organisation. For evolving a good 
management practice, the employees or staff 
should be considered, as ‘subjects’ who are 
participating and are involved in the process 
of bringing about positive social change, 
rather than ‘resource’ that would increase the 
organisational ‘productivity’ or ‘object’ that 
could be used for organisational ends. Good 
management practice should provide an 
enabling and motivating working environment 
to the staff. A well defined and clear personal 
policy, with standardized service terms and 
salary structure, would be essential to maintain 
a good personal management practice. A 
good personal policy can serve as a very 
fruitful corollary to a management practice that 
gives emphasis to team building and team 
development. Team building is a process of 
continuous diagnosis, action planning, 
implementation and evaluation. A cardinal 
principle of effective team functioning is that 
members must be highly concerned with both 
their own needs and those of others. One 


important aspect of team building is helping 
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a team develop a ‘model of excellence’ 
against which it can measure its own 


performance. 


Instead of encouraging big monolithic 
organisational structures with thousands of 
employees and ‘labourers’, it would be more 
appropriate and effective to develop 
organisations with decentralized budgeting 
and operation with number of effective ‘teams’ 


working together for a common cause. 
Finance and Fundraising 


Financial Management practice should be 
based on the optimum use of resources, 
sustainability of the programme as well as 
organisation, and the maximum use of 
resources for the direct benefits of the 
constituency. Transparency of organisational 
budgets and accountability for the spending 
of organisational resources would be required 
to have credible finance management. 
Monthly internal auditing would help to 
monitor the pattern of expenditure. A good 
management practice should ensure 


appropriate procedures for financial review. 


Other important suggested 
measures for finance management 
are the following: 


» when negotiating with donors or grants 
and/or contracts ensure that the terms and 
conditions of funding agreement and 
procedures and timetable for reporting 


are mutually acceptable. 


> only pursue or accept grants or contracts 
that: consistent with their mission and 


objectives and do not cause their identity, 


— 


integrity, methods and activities to be 


distorted, subverted or corrupted; 
do not compromise their independence 


do not place more responsibility on their 


organisation than they can manage; 


seek to avoid dependence on single, 
narrow or insecure sources of funding or 


contracts. 


the resource mobilisation and investment 
should be adequately broad and oriented 
to long-term sustainability. Means of 
attaining such sustainability should include 
developing corpus funds and effective 
marketing and sales of publications 
specialist skills and expertise of the 


organisations. 


ensure that the fund raising efforts of one 
organisation do not undermine the 
viability and sustainability of other 


voluntary organisations. 


in preparing budgets and costing, ensure 
that the full organisational and 
administrative costs are recognised and 
included and adequate resources 


obtained to meet them. 


ensure that funds provided are always 


used for their intended purpose. 


For upholding organisational and 
financial credibility, it is important that 
voluntary organisations publish their 
activity report and audited statement 


along with the sources of funding. 
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Umbrella 
Organisations are 
best placed to 
facilitate a self 
disciplined and 
voluntary regulatory 
mechanism among 


the organisations. 
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Communication to the Public 


Communication is an important aspect of 
management. Communication to the Public 
as well as the internal communication between 
and among the team members would make 
the organisation more efficient and effective. 
Open Communication is a two way process 
that can bring about mutual trust between the 
constituency and the organisation as well as 
consensus and cohesion among the team 
members. If an organisation establishes a 
consistent communicative pattern to the public, 
that would go a long way in making 
organisational transparency and 
accountability possible and in gaining social 


credibility and legitimacy. 


Following are some of the possible 
areas of communication to the 
public: 


The vision, mission, policies and programmes 
of the organisation should be communicated 
through brochures, link letters and field 
meetings with the public or the groups the 


organisation is working with. 


The source of funds, programmes and audited 
statement of accounts should be published and 
disseminated widely. A brief report and 
audited statement may preferably be published 
in a local newspaper that commands a 
substantial readership among the constituency. 
It is also important to communicate the 
organisational accounts report directly to the 
people who constitute the general body of 


the organisations. 


Whenever a public programme or the social 


issue is highlighted through mass media it is 
important to project the work done by the 
organisation rather than the personality of the 


organisational leaders. 


Communication to the public should be in the 
local language and a simple and straight 
forward style of communication would be more 


effective. 
Role of Umbrella Organisation 


Umbrella Organisations can play a very 
crucial role in facilitating good policies and 
practice among the voluntary organisations. 
Networking among the organisation has a 
synergising effect. Through consistent 
networking efforts umbrella organisations can 
provide appropriate channels and platforms 
that can help evolving commonly shared 
norms, policies and joint programmes for 
promoting good organisational governance 
and ethical and effective management 
practices. While umbrella organisations can 
set high standard of values and management 
practice as the criteria for the membership, it 
is not possible to ensure any enforcement 
mechanism that would be validated by the 
voluntary sector as a whole. Donor Agencies, 
Government and number of other factors play 
a very crucial role in determining and 
influencing the nature and manner of 
governance. Hence Umbrella Organisations 
can only initiate a wide spread and sustained 
campaign to influence all the important actors, 
including Donor Agencies and Government, 


Umbrella 


Organisations are best placed to facilitate a 


in the voluntary sector. 


self disciplined and voluntary regulatory 


mechanism among the organisations. 
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Action Plan 


The working group has proposed the following 
plan of action to promote good policies and 


practices in voluntary sector: 


|. Within a span of one year VANI can 
initiate seminars and workshops at 
regional and state level through different 
regional and state networks. This is very 
important to get wider mandate for 
initiating a campaign for good practices 
and policies within the sector. 


2. Regional and state level discussion should 
be followed up with a series of 
programmatic debates and discussion at 
the national level with the representatives 
of funding agencies and donor agency 
networks. 


3. It is necessary to evolve a consensus 
among the voluntary organisation and 
between voluntary organisations and 
donors. Such a consensus would render 
social legitimacy for campaign on good 
practices and policies. 


4. VANI may take up the Andhra Pradesh 
Co-operative Act and study the possibility 
of initiating such a progressive Co- 
operative Act in other states also. The 
various aspects of non-profit company 
registration procedures and related rules 


should be studied. 


5. VANI can publish a country report on the 
basis of such nation-wide discussions, 
studies, alternatives and evolved con- 
sensus. This can form the basis for further 
campaigning. 


A good management practice would 
incorporate some of the following 
characteristics of team work. 


— 


The team shares a sense of purpose or 
common goals, and each team member is 
willing to work towards achieving these goals. 


The team is aware and interested in its own 
processes and examining norms operating 


within the group. 


Group members continuously try to listen to 
and clarify what is being said and show 
interest in what others say and feel. 


Differences of opinion are encouraged and 
freely expressed. The team does not demand 
narrow conformity or adherence to formats that 
inhibit freedom of movement and expression. 


The team is willing to surface conflict and focus 
on it is either resolved or managed in a way 
that does not reduce the effectiveness of the 
individuals concerned. 


The team exerts energy towards problem 
solving rather than allowing in to be drained 
by interpersonal issues or competitive 
struggles. 


Roles are balanced and are shared to facilitate 
both the accomplishment of tasks and feeling 
of group cohesion and high group morale. 


To encourage rish taking and creativity, 
mistakes are treated as sources of learning 
rather than reasons for punishments. 


The team is responsive to changing needs of 
its members and to the external to which it is 
related. 


Team is attractive to its members, who identify 
with it and consider it as a source of both 
professional and personal growth. 


Developing a climate of trust is a pre-requisite 


for all the above elements. ‘ 


ICNL’s agenda after the conference 
(As stated by Prof. Karla Simon, Chairperson, 
ICNI) : 


ICNL is committed to providing resources since 
they have a lot of individuals (professionals) 
and resources (in the form of libraries) which 
can be utilised for furthering the plan of actions 
put forward by the working groups. However, 
ICNL does not initiate projects of its own. It 
only responds to situations where both 
governments and organisations combine and 
state that ICNL's assistance is required. ICNL 
mobilises people, resources and even the 
electronic media like the Internet and tries to 
provide a comprehensive perspective to help, 
say a lawyer, in the country in which 
assistance is required. ICNL has and will also 
be assisting in facilitation of conferences. 
ICNL has evolved a template for working on 
country reports which works reasonably well 
in conferences. In fact, the guidelines adopted 
in the reports for this conference were provided 


by ICNL. 


Karla Simon made the point that, tremendous 
synergy can only be created if there is an 
awareness of issue confronting the voluntary 
sector in South Asia. For this, there should be 
a balanced participation even from the 
government side. Except Bangladesh, other 
South Asian governmental participation was 
sadly lacking at this conference and the 
~ effectiveness of this conference will bear fruit 
only if governments of the South Asian regions 
work together with the voluntary sector on 


these issues. 
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Future Strategies to be adopted by 
VANI (As Stated by Mr. Anil K. Singh, 
Executive Secretary VANI : 


VANI is a democratic network. Hence, all 
recommendations of this conference will be 
passed on to all organisations and individuals 
associated with the Indian voluntary sector. 
Moreover, VANI, CIVICUS and ICNL will sit 
down and chalk out a future plan of action to 
make the recommendations of the working 
groups more effective. Regarding lobbying 
or simplification of acts, rules and laws 
governing the voluntary sector, VANI is 
already involved in this campaign and is trying 
to propose the government to adopt a view 
which is acceptable to both sides (the 
voluntary sector and the government). VANI 
has already participated in discussions relating 
fo norms and ethics for the voluntary sector 
and a very big meeting was held in New Delhi 
in February, 1996 in which over 250 
voluntary activists from all over the country 
participated. A few norms and ethics, relating 
to the voluntary sector were developed at this 


meeting. 


Since one of VANI's main task is information 
dissemination, it will continue to inform and 
motivate people and organisations in the 
voluntary sector to follow the norms that have 
been developed by reaching out to as many 


organisations as possible. 


SCHEDULE 
OF 
SOUTH ASIAN CONFERENCE ON “LAWS, RULES AND 
REGULATIONS FOR THE VOLUNTARY SECTOR”, 
6-10 March, 1996, New Delhi, 
(Venue: Jamia Hamdard, near Batra Hospital) 


6 March: 6 p.m. 


Welcoming speeches by VANI and ICNL 


Inauguration of the ‘conference by Dr. Humayun Khan, Director, Commonwealth 
Foundation (UK). 


7 March: 9.30 a.m. - 11 a.m. 
Panel I: “Role, Scope and Purpose of the Voluntary Sector: A World-wide Perspective” 
Chairperson: Dr. Mohammod Tareque, Director, PM's Office Bangladesh 
Papers presented by Dr Lester Salomon (USA) and Dr. Rajesh Tandon (PRIA, India) 
11 a.m.-11.30 a.m. (Refreshment Break) 
11.30 a.m - 12.45 p.m. (Lunch) 


Panel Il: “Legal Situation For Voluntary Sector in South Asia" (the duration of each 


country report will be limited to 10 minutes followed by 10 minutes of discussion] 
Country Report of Bangladesh, India, Nepal, Pakistan and Sri Lanka to be presented. 
Chairperson: Dr. Ranjit Singh, Former Director - General, CAPART. 

12.45 p.m - 1.45 p.m. (Lunch) 


1.45 p.m - 3.00 p.m. 


Country Report (Cond) 
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3 p.m. - 3.30 p.m. (Refreshment Break) 
3.30 p.m - 6.30 p.m 

Cross Country Discussions 
8 March: 9.30 a.m - 10.30 a.m 

Panel Ill: “Foreign Contributions" 


Chairperson: Mr. S.N. Trivedi, Addl. Secretary, Ministry of Home Affairs (Government 
of India). 


Paper presented by Dr. Amitava Mukherjee, Director, Action Aid and by Mr. Ravi 
Nair (India) on “F.C.R.A.- A Violation of the Freedom of Association’. 


10.30 a.m - 11 a.m 


~ “Financial Sustainability for Voluntary Sector"-Paper presented by Mr. Michael Borphy, 
Executive Director, Charities Aid Foundation (U.K.} 


11 a.m - 11.30 a.m (Refreshment Break) 

11.30 a.m - 1 p.m 
Panel IV: “Tax Issues” 
Moderator: Mr. Anil Charnalia, Income Tax Lawyer (India) 
Paper by Mr. Carl Juneau, Charities Division, Canada 
Commentators: Prof. Karla Simon (USA) 


1.30 p.m - 2.15 p.m (Lunch) 


2.15 p.m - 3 p.m Panel V: 


"Philanthropy in Asia” - Talk by Mr. Michael Norton (U.K.) and Prof. Karla Simon 
(USA) 
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3 p.m - 3.30 p.m (Refreshment Break) 
3.30 p.m - 6.30 p.m 

Working Group (Session |) 

1) Formation, registration, etc. 


2) Government Regulation (Reporting, Sanctions, etc. ] 
3) Financial Sustainability & Taxation (External Funding, Commercial Activities, 


Government Activities, etc} 
4) Self-Regulation (Good Policy and Practice for Voluntary organisations, etc.) 
9 March: 9.30 a.m - 11 a.m 
Panel VI: “Unitary Regulation Systems” 


Chairperson: Padma Ratnayke, SAP (Sri Lanka} 


Papers presented by Mr. Richard Fries, Chief Commissioner, UK; Mr. Richard Rosenthal 
(South Africa); and Mr. David Pollard, Australian Security Commission 


11 a.m - 11.30 a.m (Refreshment Break) 
11.30 a.m - 12.30 p.m 

Panel V to be continued 
12.30 p.m - 1.30 p.m (Lunch) 
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‘Legal Issues Confronting the Voluntary Sector": Papers presented by Dr. Leon Irish 
(Chairman, |.C.N.L., Washington) and Mr. David Robinson (New Zealand) 


2.15 p.m - 3 p.m 


Working Groups 
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3 p.m -3.30 p.m (Refreshment Break) 
3.30 p.m - 6 p.m 

Working Groups 
10 March: 9.30 a.m - 11 a.m 
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